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EXECUTIVE SUMMARY

CTIA — The Wireless Association® (“CTIA”) submits these reply comments to the
Notice of Inquiry on a proposed “Third Way” to justify the FCC’s regulations proposed in the
Open Internet NPRM.! In its initial Comments, CTIA noted that the mobile broadband
ecosystem is a thriving and robustly competitive marketplace where the imposition of a Title 11
regime would be both uncalled for and could have drastic unforeseen consequences. In fact, the
Commission’s light regulatory touch can be credited with fostering the constant innovation and
ruthless competition that characterizes the mobile market. The Commission should not deviate
from its market-proven, innovation-driving, and pro-competitive Title | approach to wireless
broadband.

Despite the Commission’s call for commenters to identify failures of the broadband
market in an attempt to justify regulation, determined, agenda-driven commenters have failed to
provide any sound legal or policy arguments to justify the proposed regulation of the vibrant
wireless broadband ecosystem. The record is bereft of examples of wireless broadband market
failures. Moreover, commenters expressing a need for the Commission to reclassify broadband
in order protect consumers or achieve the goals of the National Broadband Plan either
misunderstand or misstate the law. The U.S. Court of Appeals for the D.C. Circuit’s Comcast
decision — the stated impetus for the instant proceeding — does not prevent the Commission from
exercising its Congressionally-granted authority to protect consumers or to implement the goals
of the National Broadband Plan. Rather, the Comcast decision simply overturned an overreach
of authority by the Commission for which it could not offer any statutory base of authority.
Claims that the instant proceeding is necessary to protect the Internet, protect Internet
consumers, or to achieve the ends of the National Broadband Plan are simply incorrect.

Should the Commission nonetheless continue down the path of reclassification, it faces
steep, if not insurmountable, legal hurdles to the proposals. In order to upend the Commission’s
established, proven, and court-approved Title | approach to broadband, the Commission must
either show that the fundamentals of the provision of wireless broadband Internet access service
have so drastically changed that the Commission is justified in reversing its reasoning of just
three years ago, or that the Communications Act gives the Commission authority to reclassify. It
cannot prove either. Moreover, even if the Commission could show that it has the jurisdiction to
reclassify broadband as it has proposed, the Commission’s chosen procedural path does not
comport with the Administrative Procedure Act.

Commenters’ attempts to goad the Commission into an ends-driven Declaratory Ruling
manufacture a crisis, misstate the legal authority of the Commission, flatly contradict the
findings of the Commission’s National Broadband Plan, suffer from serious legal infirmities,
and should be soundly rejected. The proper course of action, both from a legal and policy
perspective, is to continue the Commission’s proven bi-partisan, market-tested, and
court-approved Title | deregulation of broadband Internet access services, particularly of mobile
broadband services.

! Preserving the Open Internet, Notice of Proposed Rulemaking, 24 FCC Rcd 13064
(2009) (“Open Internet NPRM”).
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of

N N N

Framework for Broadband Internet Service GN Docket No. 10-127

REPLY COMMENTS OF CTIA - THE WIRELESS ASSOCIATION®

l. INTRODUCTION

CTIA — The Wireless Association® (“CTIA”) herewith submits its reply comments on
the Notice of Inquiry in the above-captioned proceeding.’ In response to the recent Court of
Appeals decision in Comcast Corp. v. FCC,? the Notice of Inquiry requested comment on a
self-styled “Third Way to justify the FCC’s regulations proposed in the Open Internet NPRM.?
In its initial Comments, CTIA noted that the mobile broadband ecosystem is a thriving and
robustly competitive marketplace where the imposition of a Title Il regime was lacking a factual
predicate and could have drastic unforeseen consequences. In fact, the Commission’s light
regulatory touch can be credited with fostering the constant innovation and ruthless competition
that characterizes the mobile market. The Commission should not deviate from its market-
proven, innovation-driving, and pro-competitive Title | approach to wireless broadband.

Despite the Commission’s call for commenters to identify failures of the broadband

market in an attempt to justify regulation, determined, agenda-driven commenters have once

! Framework for Broadband Internet Service, Notice of Inquiry, GN Docket No. 10-127

(rel. June 17, 2010) (“Notice of Inquiry”).
2 Comcast Corp. v. FCC, 600 F.3d 642 (D.C. Cir. 2010) (“Comcast™).

3 Preserving the Open Internet, Notice of Proposed Rulemaking, 24 FCC Rcd 13064
(2009) (“Open Internet NPRM”).



again failed to provide any sound legal or policy arguments to justify the proposed regulation of
the vibrant wireless broadband ecosystem. The record is bereft of examples of wireless
broadband market failures for one reason: there are none. Commenters’ blatant attempts to goad
the Commission into an ends-driven Declaratory Ruling manufacture a crisis, misstate the legal
authority of the Commission, flatly contradict the findings of the Commission’s National
Broadband Plan, and should be soundly rejected. The proper course of action, both from a legal
and policy perspective, is to continue the Commission’s proven bi-partisan, market-tested, and
court-approved Title | deregulation of broadband Internet access services, particularly of mobile
broadband services.

1. DESPITE HUNDREDS OF COMMENTS, THE RECORD IS BEREFT OF A

SINGLE WIRELESS BROADBAND MARKET FAILURE TO JUSTIFY
REGULATION.

Despite the volume of comments filed in this proceeding and in the Commission’s earlier
Open Internet proceeding, the record remains bereft of evidence of market failure in the wireless
broadband market that would justify the regulatory about-face proposed by the Commission in
the Notice of Inquiry. Agenda-driven commenters in this and previous FCC proceedings on
broadband network issues continue to claim that the Commission must act to protect consumers,
yet they cannot produce a single factual instance justifying Commission action. Contrary to the
Notice of Inquiry’s tacit assumption that the wireless broadband market suffers from some
deficiency requiring regulatory intervention, “the robust market for wireless devices,
applications, and services highlighted in the National Broadband Plan demonstrate that there is

absolutely no need to regulate wireless as proposed in the NOL”* CTIA agrees with Qualcomm

4 Comments of Qualcomm Incorporated, GN Docket No. 10-127, at 9 (July 15, 2010)
(“Qualcomm Comments™).



that “[t]he FCC should not adopt new rules based on fear or alleged harms.” Yet commenters in
this proceeding would have the Commission do just that, relying either on inaccurate claims that
the wireless broadband market lacks competition or that wireless and wireline networks are
interchangeable for regulatory purposes.

Rather than produce factual evidence of harmful practices by wireless carriers,
commenters once again argue that regulation is warranted because the mobile wireless industry
“lacks meaningful competition” and that “the largest wireless companies exercise undue market
power to the detriment of consumer choice and innovation.”® As CTIA and others have
demonstrated in recent Commission proceedings, this is simply not the case, and recent metrics
confirm the continued competition and innovation taking place in the wireless ecosystem.’

Also, and as explained in more detail in Section I11, proponents of classifying wireless
broadband under Title Il argue that there is no basis for treating wireline and wireless broadband
separately, and that both should be regulated under Title 1l. While CTIA does not support Title
Il regulation of wireline broadband, the fact remains that there are significant technological,
regulatory, market and policy differences between the two services, differences that have been

repeatedly and extensively explained.® Advocates of Title Il regulation point to no change—and

5 Id.

® Comments of Free Press, GN Docket No. 10-127, at 57 (July 15, 2010) (“Free Press
Comments™).

! See, e.g., Comments of CTIA—The Wireless Association, WT Docket No. 10-133 (July
30, 2010) (“CTIA 15th Competition Report Comments”).

8 See, e.g., Comments of Leap Wireless International and Cricket Communications, Inc.,
GN Docket No. 10-127, at 6-8 (July 15, 2010) (“Leap Comments”) (arguing that wireless
carriers face spectrum constraints and bandwidth limitations that are unique to the wireless
industry, and that the imposition of open network rules would hinder innovation and facilities
deployment); Comments of MetroPCS Communications, Inc., GN Docket No. 10-127, at 37-40
(July 15, 2010) (“MetroPCS Comments™) (arguing that “[t]he fact that wireless carriers must

3



indeed there is none—in the wireless broadband market or wireless technology that would justify
reversal of the Commission’s findings in the Wireless Broadband Order. As CTIA noted in its
initial Comments, the only “change” has been the Comcast decision, which merely reaffirmed
and applied the proper test for the Commission’s exercise of its ancillary authority. From a
technical standpoint, each generation of wireless broadband networks increasingly integrate
transport and information processing functions, and the Commission should reject inaccurate
arguments that wireless and wireline networks are interchangeable for purposes of Title |1
regulation.

To the extent that the Commission or proponents of Title 11 regulation have attempted to
identify specific instances of harmful conduct to support their arguments, the “harms” cited
either did not involve wireless networks or fail to justify the regulations proposed.® In its Open
Internet NPRM, the Commission cited two examples as evidence of the need for net neutrality
rules — Madison River Communications’ blocking of VoIP*® and complaints regarding
Comcast’s network management practices.”> Not only did these matters not involve wireless

networks, they were resolved under the current regulatory regime, as the carriers involved

provide service over a finite resources changes the game for them”); Comments of T-Mobile
USA, Inc., GN Docket No. 10-127, at 3-7 (July 15, 2010) (“T-Mobile Comments”) (outlining
technological differences between wireless and wired broadband and arguing that “regardless of
what action the Commission decides to take regarding the regulatory classification of wireline
broadband networks, it would not be in consumers’ best interest to apply a new regulatory
framework to wireless broadband”).

’ This lack of real-world examples of harm has lead one commenter to relying on “near
misses” to attempt to justify its policy position. Comments of Public Knowledge, GN Dkt. No.
10-127, at 27 (filed July 15, 2010).

1o Net Neutrality NPRM at ] 32
1 Id. at 11 36-37.



promptly ceased the practices at issue. The record in that proceeding was similarly bereft of
evidence of harm caused by wireless providers that would warrant reclassification.*

What net neutrality advocate commenters in the proceeding ignore is that the best
example of consumer demand being thwarted by a network provider is not in the Internet access
provider market, but in the application market. This is illustrated by the recent debate between
Skype, a chief proponent of net neutrality rules, and Fring, a competing application that until
recently provided an alternate application for contacting Skype users.*®* Skype’s blocking of a
competitor’s access to its customers and network is a perfect example of the type of behavior that
net neutrality and reclassification advocates claim to want to prevent, but this real world example
of blocking strangely appears nowhere in their advocacy.

Supporters of Title Il regulatory classification of wireless broadband services similarly
cannot identify changed circumstances that justify a Commission reversal of its findings in the
Wireless Broadband Order. Further, they cannot identify a harm caused by wireless broadband
providers that would be cured by the proposed framework. As such, the Commission should
reject calls to abandon its highly successful approach to wireless regulation in favor of a regime
that would stifle innovation, cause companies to question the exact investments that are sought
by both the Commission and the entire Federal government, and undermine the goals of the

National Broadband Plan.

12 See Comments of CTIA—The Wireless Association®, GN Docket No. 10-127, at 45-47
(July 15, 2010) (“CTIA Comments”).

13 See Matthew Lasar, Shades of irony? Skype blocks Frin
arstechnica.com (July 13, 2010), available at http://arstechnica.com/tech-
policy/news/2010/07/shades-of-irony-skype-blocks-fring-citing-misuse.ars.



1. COMMENTERS FUNDAMENTALLY MISUNDERSTAND THE COMPLEXITY
OF WIRELESS BROADBAND NETWORK TECHNOLOGY.

In the Notice of Inquiry, the Commission essentially proposes to regulate broadband,
including wireless broadband Internet access, under rules designed for monopoly-era wireline
telephony. The Commission correctly acknowledges that there exist significant technical and
other differences between wireless broadband networks and the wireline networks for which
Title 11 was intended.’* As CTIA repeatedly has discussed, those differences compel a different
treatment for wireless services if the Commission inadvisably proceeds with its “Third Way”
approach for wired broadband services.

Among the “immutable features” unique to wireless broadband networks that “make the
provision of wireless broadband particularly challenging”® is wireless networks’ reliance on
spectrum to deliver service to customers. With the explosion of mobile data use and the
introduction of next-generation network technologies, wireless broadband networks already are
and will continue to face a shortage of spectrum resources. The finite nature of the spectrum that
is available for wireless network customers compels more proactive management of capacity by
network operators to ensure a high quality user experience.

Wireless broadband providers also must manage the mobility of their customers as they
move from location to location and affect loading and network congestion. Title Il regulation
would greatly constrain wireless operators’ ability to invest in and deploy techniques designed to
protect the customer experience by managing their networks to the benefit of all subscribers. In

effect, as discussed below, the FCC is proposing to fundamentally change the nature of wireless

14 Notice of Inquiry, § 102.

1 Comments of T-Mobile USA, Inc., GN Docket No. 09-191, at 17 (April 26, 2010) (“T-
Mobile Net Neutrality Reply Comments”).



networking under the belief that it can sever the transmission component from other components
of wireless systems. However, the integration of wireless networks and of devices into the
network makes the Commission’s attempt to separate the transmission component for wireless
systems, simply for regulatory processes, not feasible and would diminish the ability of wireless
providers to provide the same level of service to subscribers.

A. Fundamental Technological Attributes of Wireless Networks Make Imposition
of Title 1l Requlation Particularly Inappropriate.

1. Wireless Broadband Providers Are Uniquely Constrained by their Reliance on
Limited Spectrum Resources.

Once again, the Commission has developed a record firmly demonstrating the unique
technical attributes of wireless broadband networks that militate against the adoption of
regulations governing management of wireless networks. A primary difference between wireless
and wireline broadband networks is wireless’ networks reliance on spectrum, a finite and
increasingly scarce resource. As T-Mobile observed and countless others have affirmed,
“[1]imited network capacity resulting from finite spectrum resources is the principal
differentiator between wired and wireless networks.”*® Commenters have observed that as more
Americans rely upon mobile broadband and as mobile broadband providers enhance their

networks, this shortage will be further exacerbated.'’

16 T-Mobile Comments at 3
1 See, e.g., MetroPCS Comments at 39 (“And, coming deployment of next-generation
technologies, such as long-term evolution (“LTE”), while capacity-enhancing for carriers and
groundbreaking for consumers, will only serve to fuel the exponential growth in demand for
advanced wireless services and exacerbate the serious spectrum shortage.”); Leap Comments at 7
(“In a mobile environment, moreover, carriers must manage technical complexities that are
exacerbated by limited spectrum resources. Despite the anticipated improvements in speed and
quality of 4G technologies, limited spectrum resources will continue to constrain the capabilities
of wireless broadband.”).



The Commission, the Obama Administration, the Department of Justice, and participants
in this and countless other Commission proceedings have acknowledged the unique role that
spectrum constraints play in the provision of wireless broadband. In praising the public and
economic benefits of wireless broadband, President Obama stated that “[t]his new era in global
technology leadership will only happen if there is adequate spectrum available to support the
forthcoming myriad of wireless devices, networks, and applications that can drive the new
economy.”® Similarly, Chairman Genachowski has noted that “[w]ithout sufficient spectrum,
we will starve mobile broadband of the nourishment it needs to thrive as a platform for
innovation, job creation and economic growth.”® And the Department of Justice has cited
spectrum scarcity as “the fundamental obstacle” for the provision of wireless broadband, and that
“without access to sufficient spectrum a firm cannot provide state-of-the-art wireless broadband
services.”® In fact, the National Broadband Plan has cautioned that “if the U.S. does not address
[the spectrum shortage] promptly, scarcity of mobile broadband could mean high prices, poor
service quality, an inability for the U.S. to compete internationally, depressed demand and,

ultimately, a drag on innovation.”?! Each of these elements of our Federal Government recognize

18 Presidential Memorandum: Unleashing the Wireless Broadband Revolution (June 28,

2010), available at http://www.whitehouse.gov/the-press-office/presidential-memorandum-
unleashing-wireless-broadband-revolution.

19 Julius Genachowski, Chairman, Federal Communications Commission, Mobile
Broadband: A 21* Century Plan for U.S. Competitiveness, Innovation and Job Creation (Feb. 24,
2010) (“Genachowski New America Foundation Remarks”), available at
http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-296490A1.pdf.

20 Ex Parte Submission of the United States Department of Justice, GN Docket No. 09-51,
at 22 (Jan. 4, 2010).

21 Federal Communications Commission, CONNECTING AMERICA: THE NATIONAL
BROADBAND PLAN at 77 (“National Broadband Plan” or “Plan”).



how unique wireless broadband is, and yet we still are debating whether wireless should be
treated differently.

As a result of this limited capacity, wireless providers cannot build their way out of
capacity constraints — more spectrum is necessary. Conversely, wireline broadband providers
can install additional network elements such as copper and fiber to serve their subscribers.”* And
to the extent that wireless broadband providers can increase capacity through constructing
additional cell sites and deploying spectrum-efficient technologies, the “efficiency gains [of
these practices] are quite limited” and “such strategies quickly become cost prohibitive.”?*

The “looming spectrum crisis” is of particular importance to this proceeding for two
reasons. First, the National Broadband Plan has set an ambitious agenda for the Commission
that includes the provision of substantial additional spectrum for wireless broadband services.
The Commission’s time and resources would be better spent making the goals of the National
Broadband Plan in general—and its spectrum deployment elements in particular—a reality,
rather than expend resources on additional regulation of broadband that would only undermine
the Plan’s goals.?* Second, while CTIA commends the Commission’s commitment to making

more spectrum available for wireless broadband, wireless broadband providers must continue to

have the flexibility to not only manage their networks to maintain service quality, but also the

22 T-Mobile Comments at 3 (“When wireline or cable operators need more capacity to serve

their subscribers, they have the option of installing more copper, coax, or fiber, which can
expand the available bandwidth by multiple-fold. Wireless operators do not have this option.”).
23 Id. at 4. See also id. (noting that “unlike adding new cable lines, the physics of spectrum
engineering subjects these techniques to the law of diminishing returns — i.e., adding a cell site
does not increase the capacity in an area nearly as much as it increases operating costs (e.g.,
additional tower lease payments, backhaul expenses, and maintenance)”).

24 See also, e.g., MetroPCS Comments at 45 (“Rather than spending its time regulating
wireless broadband services, the Commission should devote its full time and attention to
resolving the spectrum shortage in order to foster even more competition.”).



flexibility to innovate in terms of the technology used to manage the networks without
effectively having to “ask permission” before innovating. Unfortunately, that flexibility that
would be undermined by Title Il regulation.”® Even with the Commission’s commitment to
make more spectrum available for wireless broadband, constant innovation and continuous
network management will remain essential for the effective operation of wireless broadband
networks. “More spectrum is not a substitute for network management, and it makes no sense
for the Commission to limit the latter when it knows the limited supply of the former is
confronting wireless providers with increasingly severe challengers.”?® Therefore, and as
MetroPCS observed in its Comments, “[t]he fact that wireless carriers must provide service over
a finite resource changes the game for them, and requires that they be able to take the necessary
measures to ensure that networks are not clogged. . . . the Commission would be ill-served to
apply its Third Way rationale, or any other regulatory theory that results in Internet regulation, to
9927

wireless carriers.

2. Wireless Networks are Uniquely Dynamic and Require Constant Management
to Ensure Quality of Service.

While spectrum constraints require that wireless broadband providers employ innovative
network management techniques, the dynamic nature of mobile broadband networks also sets

wireless apart and necessitates a light-touch regulatory approach that allows wireless providers

% See, e.g., Comments of Qualcomm Incorporated, GN Docket No. 10-127, at 3 (July 15,

2010) (*“Qualcomm Comments”) (“Indeed, the mobile ecosystem occupies a unique area within
the broadband Internet space, for it relies upon a finite resource — wireless spectrum — that must
be shared among the entire population of users. This limitation makes it essential that wireless
network operators retain the utmost flexibility to manage access to that resource through an
unconstrained array of bandwidth conservation tools.”).

2 Comments of AT&T Inc., GN Docket No. 09-191, at 77-78 (April 26, 2010) (“AT&T
Net Neutrality Reply Comments”).

27 MetroPCS Comments at 40.

10



considerable technological flexibility. Not only do such efforts by wireless providers “remain in

relatively early development™?®

they are constantly evolving as new technologies create
additional challenges for wireless providers.

The wireless network providers that have participated in this proceeding highlighted the
dynamic nature of wireless broadband networks and the network management efforts necessary
to ensuring continued quality of service. Unlike in a wireline network, “capacity demand at any
given cell site is much more variable as the number and mix of subscribers constantly change in
sometimes highly unpredictable ways.”*® The mobile nature of the wireless subscriber base
necessarily means that “the capacity at any given cell site is dynamically shared among all
network users — whether subscribers or roamers — who happen to be in the vicinity of that site.”*°

Not only can the number of users change, but their usage can also change, adding another
variable to an extremely complex network management puzzle. The need for “hand off” of
sessions from cell site to cell site, the need to manage interference, and the need to address issues
like signal fading all create complex engineering challenges for wireless broadband network
operators — challenges that wireline broadband networks do not confront. Wireless operators
“have no way to anticipate how many users will be sharing the wireless network in a particular
cell sector at a particular time” nor how consumers will use their services and devices, and thus

face “unique challenges in predicting how much capacity should be available or will be required

at a particular location because the number of users at that location can change minute by

28 Leap Comments at 7.

29 Comments of Verizon and Verizon Wireless, GN Docket No. 10-127, at 77-78 (July 15,
2010) (“Verizon Comments”).

30 T-Mobile Comments at 5.

11



minute.”®" To maintain a high level of service quality, wireless operators “must be able to
implement any combination of technological, pricing, and system design tools to conserve
bandwidth and successfully meet user demands that are not only increasing exponentially, but
also change moment-by-moment and location-to-location.”* As a result, network management
is a “fundamental part of the day-to-day, minute-to-minute, millisecond-by-millisecond reality of
operating a wireless network™ that has no true counterpart in the wireline world.

Wireless networks are also uniquely situated from a technological standpoint because
users share the capacity of a single cell site and therefore “without proper network management,
a small number of users of high-bandwidth or ‘selfish protocol” applications can negatively
impact service to other customers attempting to access the same cell site.” Wireline broadband
subscribers, conversely, have a dedicated connection to the home. In a wireless network, a
single subscriber running a bandwidth-intensive application can compromise service quality for
neighboring users in a way a wireline subscriber cannot.

Further, “in many instances voice and data information ride over the same wireless
spectrum, meaning that wireless broadband providers have to carry two types of traffic over the
same pipe. Wired providers, on the other hand, can easily separate their voice and data pipes to
capture efficiencies.”®* Network management therefore plays a key role in ensuring that critical

voice traffic is not compromised by heavy data usage, and “[t]he Commission should not prevent

3 Comments of T-Mobile USA, Inc., GN Docket No. 09-191, at 22-23 (Jan. 14, 2010)
(“T-Mobile Net Neutrality Comments™).

82 Qualcomm Comments at 3-4.

3 Comments of AT&T Inc., GN Docket No. 09-191, at 166-167 (Jan. 14, 2010) (“AT&T
Net Neutrality Comments”) (emphasis in original).

34 MetroPCS Comments at 38.

12



mobile broadband providers from acting to address a situation where a small number of
customers on a single cell site demand so much spectrum at a given time that other customers

served by the same cell site might not be able to access desired or even essential content or

applications, for example to make an E911 emergency call.”®

Wireless networks, therefore, are “highly influenced by the radio environment, where
the operating parameters are constantly changing.”*® For example, in a wireless network, mobile
devices move from base station to base station or network to network with Internet content
flowing seamlessly from the content source to the end-user device. As Qualcomm observed in
its Comments, the realities of the radio environment impose unique challenges on wireless
network operators:

Not only is the wireless channel for each user affected by RF noise, multipath,
and channel blockage, but these impairments vary by time and location and occur
randomly. The realities of the RF environment introduce added complexity and
variability into the wireless broadband ecosystem and require service providers to
implement an increasing array of tools that allow providers to offer the best
service to the greatest number of users. Wireless operators use sophisticated
queuing and scheduling algorithms, among other techniques, to optimize
throughput and operate the network efficiently. Moreover, different operators
implement different approaches, which vary based upon the network
configuration as well as the end user’s equipment and location. Simply stated,
wireless broadband network management is an extraordinarily complex
undertaking that requires increasing levels of flexibility.*’

The technology used to enable various functionalities that reduce latency, jitter, packet

loss, and other performance issues involves integrated knowledge of the transport environment

% Comments of Sprint Nextel Corporation, GN Docket No. 10-127, at 21 (July 15, 2010)
(“Sprint Nextel Comments”).

% Comments of Ericsson Inc., GN Docket No. 09-191, at 17 (Jan. 14, 2010) (“Ericsson Net
Neutrality Comments”).

37 Qualcomm Comments at 6. See also, e.g., T-Mobile Comments at 6 (“Another difference

between wired and wireless networks is the level of engineering complexity and active
management required to maintain quality of service and ensure privacy and security.”).

13



and processing associated with the information stream. This will become even more critical as
wireless networks evolve to support the mix of services that rely on full-motion video,
broadband, and end-to-end VVolP applications. When offering these advanced services, packet
prioritization, congestion management, and the ability to respond in real-time to traffic demand
become even more critical. For this reason, the architecture of 4G networks is such that end-to-
end packet flows can be managed in an integrated fashion while continuing to communicate with
other radio networks. These advanced network architectures will rely more than ever on
integration of IP information and the underlying transport and will make network management
even more critical for wireless broadband networks.

Title 1l regulation, however, would threaten the ability of wireless broadband operators to
manage their networks in a manner required to provide quality service. Given the breadth of
section 201’s prohibition against unjust and unreasonable “charges, practices, classifications, or
regulations” and section 202’s prohibition against “unjust or unreasonable discrimination in
charges, practices, classifications, regulations, facilities, or services,” a disgruntled customer
could challenge any network management practice employed by a wireless broadband operator.
The uncertainty created by the Commission’s review process would put wireless broadband
network providers and their affiliated technology developers in an untenable position and cause
them to refrain from taking steps necessary for the provision of high quality services demanded
and expected by consumers.

While some participants in this proceeding have argued that the unique needs of wireless

operators could be met simply by adopting a broader definition of “reasonable network

14



management practices” for wireless than for wireline or by using forbearance in certain cases,*
such an approach would not adequately protect innovation and competition in wireless services.
The fact remains that this ecosystem is moving at the speed of sound, and efforts to define how
to manage networks, and what is, and what isn’t reasonable, will be overtaken by changes before
they even are adopted. One simply has to look back a short 24 months ago at the mobile
ecosystem (minus significant smart phones, several new operating systems, and several hundred
thousand applications), to see the speed with which the ecosystem is moving. The record in this
and other Commission proceedings have made clear that there is no market failure in the wireless
broadband market that justifies Commission intervention, and thus no basis for the Commission
to depart from a regime that has promoted considerable innovation, investment, competition, and
consumer benefit.

B. The Transport and Data Processing Functions of Wireless Networks Are
Integrated Such That Requlation of Transmission In Isolation Is Not Feasible.

The Commission’s proposed regulatory framework for broadband is premised on the
notion that it is possible to separate the transmission component of a wireless broadband offering
from its other components and regulate only transmission. This is not the case, and indeed
wireless networks in particular are closely integrated in a manner that would make the
Commission’s proposed regulatory framework impractical, if not impossible. Put simply, “there
IS not a separate ‘on-ramp’ to the Internet that involves just pure transmission” and thus the

Commission’s proposed approach is impracticable from the start.** Fundamentally, wireless

%8 See Comments of the Computer & Communications Industry Association (CCIA), GN
Docket No. 10-127, at 24-25 (July 15, 2010) (“CCIA Comments”).

%9 See Verizon Comments at 53-54 (“The integrated nature of the transmission and
information service capabilities of broadband Internet access services is also evident from a
technical standpoint. Contrary to the Commission’s apparent assumption, there is not a separate
’on-ramp’ to the Internet that involves just pure transmission prior to reaching the ‘real’ Internet
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broadband requires “tight integration and interaction between devices, applications, the radio
access network, and the core network.”*

In the initial round of Comments, numerous commenters highlighted the elements of
broadband Internet access that make it “at its core . . . inherently an information service.”*" For
example, broadband Internet providers offer services to their customers that enable them to
access, interact with, store, and send information over the Internet, as well as manage settings
such as security settings and parental controls.** While some of these capabilities are more
integral than others to the basic function of accessing Internet content, from the perspective of
the consumer each is essential to a broadband Internet service offering and consumers’

expectation is that when they purchase broadband Internet service, these features are included.*

and its associated information service capabilities. Rather, unlike the relatively identifiable
separation between last-mile transmission provided by a telephone company and the information
service functions provided by an ISP in the old dial-up world, broadband networks seamlessly
integrate transmission and information service capabilities starting from the consumer’s
computer and all through the network.”). See also Comments of the Alliance for
Telecommunications Industry Solutions (“ATIS”’), GN Docket No. 10-127, at 5 (July 15, 2010)
(“ATIS Comments”) (“The Internet does not exist separate and apart from the connections to it
or the networks and users that comprise it; indeed, it is the very act of establishing the
interconnections between computer networks and the individual computers that are, in turn,
connected to those networks that bring the Internet into being. As a result, every network and
subnetwork that is connected to the Internet is an inherent and integral part of ‘the Internet.””).
40 Joint Declaration of Jeannie H. Diefenderfer and Thomas K. Sawanobori at § 14, attached
to Verizon Comments (‘“Diefenderfer/Sawanobori Declaration”).

41 Verizon Comments at 48.

42 See, e.g., Verizon Comments at 48 (“[ W]ireline and wireless broadband Internet access
offerings do not include only pure transport services, but rather the entire purpose for the
offering is to provide consumers with the capability (to use the statutory term) to access, interact
with, store, and send information over the Internet. That in turn involves providing capabilities to
retrieve, store, utilize, process, acquire, generate, make available, and transform information.”).
43 Verizon Comments at 52. See also MetroPCS Comments at 33 (“The transmission
component of broadband Internet access, although telecommunications, cannot properly be
regulated as a telecommunications service, as it is inextricably intertwined with the information
service component of the offering. In effectively all circumstances, these two components are
seen as one combined integrated service by consumers. A wireless consumer generally does not
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Not only do wireless broadband Internet providers offer many other integrated information
services not provided by wireline network operators,* but also both wireless and wireline
broadband networks integrate even more information service capabilities than they did at the
time of the Commission’s initial classification decisions.*

Further, and as CTIA highlighted in its initial Comments, evolution in wireless network
technologies has brought with it an increased integration between transport functions and
information/signaling structures. Second-generation systems such as GSM and CDMA
introduced the ability to support both circuit-switched and data-switched services with integrated
transport and information/signaling structures. 3G networks feature IP network management,
adaptation, and conversion associated with the mobile environment to provide IP services
between the wireline Internet and the mobile user, while 4G networks provide end-to-end IP
services through the implementation of the Enhanced Packet Core.*

The record developed in this proceeding affirms CTIA’s findings regarding the integrated

nature of wireless broadband services. For wireless networks to function properly, they “require

purchase his telecommunications from AT&T while purchasing the information services from
MetroPCS — instead, these services are offered as a single, bundled offering. Similarly, a
Comcast cable modem subscriber does not purchase Internet connectivity from Comcast and
separate information services from Cox. Not only would most consumers be entirely
uninterested in such a complicated arrangement, these types of arrangements simply are not
offered in the marketplace.”).

44 MetroPCS Comments at 40 (“Wireless broadband Internet providers offer many
integrated information services not provided by their wireline counterparts, such as GPS
navigation, application stores, proprietary video and music services and other fully-integrated
components.”).

4 Verizon Comments at 51.

46 See John Marinho, “Wireless Transport Separation — Technical Facts,” attached to CTIA

Comments (“Marinho Declaration”).
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a tight coupling of the transport and physical layers.”’ As ATIS observed in its initial
Comments, “for handoffs to occur smoothly as a mobile device moves from being served by one
base station to another, [Open Systems Interconnection] Layers 1 through 4 must interact closely
with one another.”* This same level of integration is needed to enable critical wireless functions
such as RF power management and packet prioritization.*® And, as next-generation air interfaces
are introduced, this tight integration will become even more necessary as these systems are
entirely packet-based but still backwards compatible with existing systems.*

Another unique attribute of wireless networks is the integration of end-user devices into
the wireless network and the close interaction between network operators and the devices
operating on their networks. Indeed, it is this tight integration that has enabled the substantial
innovation that characterizes the wireless ecosystem:

“The evolution of wireless devices from bulky transportable telephones to

lightweight, handheld smartphones resulted from the tight integration between the

network and the device. The information services provided by mobile broadband

networks to mobile devices are possible because the device has been built as part
of the network. Wireless devices, including smartphones, are deemed ‘mobile

47 ATIS Comments at 12.

8 Id.
49 ATIS Comments at 12. See also Diefenderfer/Sawanobori Declaration at § 19 (“To
enable consumers to more efficiently access and use stored information over the Internet given
the challenges of mobility and other technological aspects of wireless services, wireless
operators use sophisticated queuing and scheduling algorithms at each cell site that send more
packets of data to and from users during times of good signal-to-noise conditions and fewer
packets when signal-to-noise conditions are bad. As an example, EV-DO networks use the
‘proportional fairness algorithm’ which, when needed, delays some data packets until the radio
channel conditions change. This increases the throughput per cell and increases the average
throughput for the user, thereby facilitating the ability of the user to access, interact with, send,
and share information over the Internet more efficiently. Thus, unlike a wireline network, the
wireless broadband network is constantly using information it receives from the end-user’s
device to monitor and adjust the signal delivered to the end-user.”).

50 ATIS Comments at 13.
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stations’ under the FCC rules and are part of the provider’s regulated
ecosystem.”51

In fact, the Commission’s rules require that wireless broadband providers have particular
oversight over the devices operating on their networks.>® This close integration further ensures
that devices can best take advantage of the network’s capabilities. As such, device integration is
inconsistent with the proposed Title 11 regulation, both from a technical standpoint and because
undermining this integration would not be in the public interest. Moreover, it is fundamentally
different from the Commission’s Part 68 rules for wireline devices.

This integration between the transport and information processing functions of Internet
access has previously been addressed, by both the Commission and the Supreme Court. In
Brand X the Supreme Court upheld the Commission’s determination that Internet access service
is an integrated offering, not an information service and a separate telecommunications service.>®
In finding the service to be an integrated information service offering, the Supreme Court noted
that the Commission relied upon its earlier report on Universal Service, which “concluded that,
though Internet service ‘involves data transport elements’ because ‘an Internet access provider
must enable the movement of information between customers' own computers and distant
computers with which those customers seek to interact,’ it also ‘offers end users

information-service capabilities inextricably intertwined with data transport.””>* Despite claims

51 Diefenderfer/Sawanobori Declaration at { 18.

%2 Id. (“Wireless providers therefore also must ensure that devices comply with technical
rules, prevent interference to other users and licensees, and comply with public interest
obligations such as E911 and CALEA, which requires additional oversight of the device.”).

>3 SeeNat' |l . Cable & Tel ecomms . 54ASs967(2005)v .

> Id. at 978 (citing In re Federal-State Joint Board on Universal Service, 13 FCC Rcd.
11501, 11531 (1998)).
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to the contrary, this rationale is even more apropos to wireless broadband Internet access today
than it was in 2005.

The close integration of wireless devices and the transport functions and
information/signaling capabilities those devices enable within the wireless broadband network
makes it impractical if not impossible to separate the transmission component of a wireless
broadband offering, as the Notice of Inquiry proposes to do. Indeed, with the evolution of 3G
and 4G wireless networks, the telecommunications and data processing components of wireless
broadband services are even more functionally integrated than the wireline broadband service
identified by the Commission and confirmed by the Supreme Court in Brand X. As detailed in
CTIA’s initial comments, the integration of transport with information and signaling structures
dates back to the first digital wireless standards.>® As carriers networks have evolved, so too
have the complexities of the integration between transport and data processing in wireless
networks. Third generation wireless networks use “IP network management, adaptation and
conversion” to “provide the IP services between the wireline Internet and the mobile user.”®
This integration is even more intertwined as developed by the standards of the 4G networks
currently being deployed. Commission action to attempt to separate transport from data

processing in these increasingly complex wireless networks will “negatively affect the network’s

ability to manage its resources to the benefit of end-users overall.”’

% Marinho Declaration at 1.

%6 Id. at 2.
57 Id. at 6.
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IV. NOCOMMENTER PROVIDES AVALID, LEGAL RATIONALE FOR CLAIMS
THAT THE COMMISSION LACKS AUTHORITY TO IMPLEMENT THE
NATIONAL BROADBAND PLAN.

As discussed in CTIA’s opening comments® and as a broad spectrum of commenters
have agreed,* the Comcast decision did not remove the FCC’s authority to implement the
National Broadband Plan.®® Nor does Comcast require the Commission to alter fundamentally
its consistent, historical regulatory treatment of broadband—an approach that has a proven
record of helping the industry bring a myriad of pro-consumer benefits to the market. Rather,
there is a broad consensus that the FCC retains direct (not just ancillary) authority to achieve the
central pillars of the Plan—namely, repurposing the universal service fund so that it can be used
to support broadband and allocating additional spectrum for wireless.®* Moreover, the FCC does
not need to reclassify broadband to achieve its other broadband goals, such as ensuring
consumers’ privacy and disability access rights.?? Indeed, no commenter has provided the

Commission with a valid, legal rationale that could support the conclusion that reclassification is

% See CTIA Comments at 48-54.
% See Comments of the Telecommunications Industry Association, GN Docket No. 10-127,
at 7-11, 27-31 (July 15, 2010) (“TIA Comments”) (stating that the Commission, working in
conjunction with other federal agencies, has sufficient authority to effectuate its broadband
goals); Comments of the National Organizations, GN Docket No. 10-127, at 26-30 (July 15,
2010) (“National Organizations’ Comments”); Comments of the Independent Telephone and
Telecommunications Alliance Comments, GN Docket No. 10-127, at 2-4 (July 15, 2010)
(“Independent Telephone and Telecommunications Alliance Comments”); Comments of the
United States Chamber of Commerce, GN Docket No. 10-127, at 3 (July 15, 2010) (“U.S.
Chamber of Commerce Comments”); Comments of AT&T Inc., GN Docket No. 10-127, at 20-
39 (July 15, 2010) (“AT&T Comments”); Verizon Comments at 21-26; Comments of the United
States Telecom Association, GN Docket No. 10-127, at 69 (July 15, 2010) (“USTelecom
Comments”); Comments of the National Cable & Telecommunications Association, GN Docket
No. 10-127, at 36-46 (July 15, 2010) (“NCTA Comments”).

60 See Comcast Corp. v. FCC, 600 F.3d 642 (D.C. Cir. 2010).

o1 See National Organizations” Comments at 25-27.

62 See CTIA Comments at 53-54; see also National Organizations’ Comments at 27-29.
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necessary for the achievement of any broadband goal or, in any event, that such an effort by the
Commission to generate for itself the full scope of authority that it desires would be otherwise
permissible.

At bottom, determining whether the FCC retains authority to achieve its broadband goals
requires an objective analysis of what Comcast held and what it did not hold. Unfortunately, this
relatively straightforward legal inquiry has been sidetracked by policy-driven stakeholders that
have long wanted the FCC to regulate broadband under Title 1l and therefore are urging the FCC
to adopt a reading of Comcast that comports with their own agenda but simply is not supported
by the D.C. Circuit’s decision.

In their opening comments, some proponents of increased regulation have broadly
asserted that “the Comcast decision called into question the Commission’s authority to oversee
information services” and thus to implement the National Broadband Plan.®® As a plain reading
of the D.C. Circuit’s decision shows, Comcast is a considerably more narrow opinion, and it did
not break any new ground.®* Comcast applied the Supreme Court’s longstanding ancillary
authority test to a particular agency order and found that the Commission did not provide a
sufficient explanation for exercising its regulatory authority in that particular case, primarily
because the Commission failed to tie the exercise of its authority to a statutorily-mandated
responsibility as opposed to a statutory statement of purpose.®®> As the D.C. Circuit made clear,

the only issue in Comcast was whether the Commission had the “authority to regulate an Internet

03 See Comments of the Center for Media Justice et al., GN Docket No. 10-127, at 7 (July
15, 2010) (“Center for Media Justice et al. Comments”); see also Free Press Comments at 12.

o4 Accord TIA Comments at 9 (“[TThe Comcast court merely applied existing law in a fairly

routine review of a Commission decision.”).

65 Comcast, 600 F.3d at 645-47, 651-61.
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service provider’s network management practices.”®® The case did not address—and had
nothing to do with—the Commission’s ancillary authority under Title I or its direct authority to
implement such broadband initiatives as reforming the universal service fund, protecting the
privacy of users of broadband services, ensuring broadband access for individuals with
disabilities, or implementing other aspects of the National Broadband Plan. In short, the
Comocast decision does not support, let alone require, the Commission to abandon its “light
touch” regulatory approach to broadband Internet access services—an approach that has been in
place for more than a decade and one that has been incredibly successful by every conceivable
measure.

As numerous commenters have agreed, the Commission stands in a fundamentally
different position with respect to its implementation of the National Broadband Plan than it did
with the action at issue in Comcast because the Plan relates to several areas over which Congress
has given the FCC specific regulatory duties.®” In terms of the federal universal service fund,
Congress has granted the FCC direct statutory authority over that issue in section 254, and, as a
result, numerous commenters agree that the FCC does not need to reclassify broadband to use

universal service funds to support broadband.®® There is general consensus that the existing

66 Comcast, 600 F.3d at 644.
o7 See CTIA Comments at 49-50; Independent Telephone and Telecommunications
Alliance Comments at 12-20; TIA Comments at 27-30; National Organizations’ Comments at
16-28; Verizon Comments at 24.

68 See Independent Telephone and Telecommunications Alliance Comments at 13-16; see
also TIA Comments at 27-28; USTelecom Comments at 69-73; U.S. Chamber of Commerce
Comments at 3; NCTA Comments at 38-42; Verizon Comments at 21-23; AT&T Comments at
22-217.
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universal service regime is broken.”® While disagreement may exist about the specifics of the
Commission’s reform proposals, a broad cross-section of the industry endorses retargeting
universal service subsidies to support the mobile and broadband services that consumers
demand.” As discussed in our opening comments, section 254 and Title | empower the
Commission to implement such reforms.™

Section 254(b) requires the Commission to base its “policies for the preservation and
advancement of universal service” on certain principles, including ensuring “access to advanced
telecommunications and information services” and ensuring that all consumers “including
low-income consumers and those in rural, insular, and high-cost areas, . . . have access to

telecommunications and information services, including . . . advanced telecommunications and

o9 See, e.g., Letter from Coalition of Wireless Carriers, Manufacturers, Suppliers, Operating

Systems Developers, Content Providers and Associations to Chairman Julius Genachowski, GN
Docket Nos. 09-51, 09-191, WT Docket No. 09-66 (filed Mar. 10, 2010) (“[W]e are encouraged
and support efforts to bring the [universal service] program into the 21st century and support the
provision of mobile broadband to America”); Reply Comments of Pioneer Communications,
Inc., WC Docket No. 05-337; GN Docket No. 09-51 at 1-2 (filed Jan. 22, 2010)(“Commenters
unanimously agree that as the communications landscape continues to shift toward a
predominately broadband world, it has become clear that the universal service system must
undergo comprehensive reform”); Reply Comments of Verizon and Verizon Wireless, CC
Docket No. 96-45, WC Docket No. 05-337 at 6 (filed June 8, 2009) (“Comprehensive universal
service reform is needed to align both USF distributions and contributions with the current
realities of the market”).

0 See, e.g., Comments of Cricket Communications, Inc., GN Docket No. 09-51 at 2 (filed
Jan 29, 2010) (arguing that the FCC should use universal service support to promote more
widespread adoption of affordable broadband services); Comments of AT&T Inc., CC Docket
No. 96-45, WC Docket No. 05-337 at 19-25 (filed May 8, 2009) (proposing that the Commission
transition its high-cost support mechanisms for so-called rural carriers to support deployment of
broadband); Comments of Embarg, CC Docket No. 96-45, WC Docket No. 05-337 at 18 (filed
May 8, 2009) (supporting transition of support to broadband objectives); Comments of the Rural
Cellular Association, CC Docket No. 96-45, WC Docket No. 05-337 at 6-7, 39 (filed May 8,
2009) (proposing that the Commission interpret statutory terms to allow its non-rural fund to
support broadband deployment).

& See CTIA Comments at 50-53.
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information services, that are reasonably comparable to those provided in urban areas.”’* Thus,
utilizing universal service support to fund broadband would be entirely consistent with the
principles that Congress set forth in section 254(b)—principles that, according to the Tenth
Circuit, are “mandatory.”73 Since Comcast did not speak to, much less limit, the FCC’s direct
statutory authority, there is no basis for concluding that Comcast prevents the FCC from relying
on section 254 to reform the universal service fund.

In their comments, however, Free Press argues that the FCC would “face difficulty” if it
attempts to repurpose the USF without first reclassifying broadband because section 254(c)(1)
refers to universal service as “‘an evolving level of telecommunications services,””” and this
language, Free Press contends, could lead a reviewing court to conclude that universal service
funds can only be used to support “telecommunications services.”™* However, as discussed in
the opening round of comments,” section 254(c)(1) does not preclude the Commission from
utilizing universal service funds to achieve its broadband objectives. Given the repeated
mandatory directives for the Commission to use universal service to support “advanced

telecommunications services,” and given the fact that this reference goes on to include “advances

2 47 U.S.C. § 254(b)(2), (3) (emphasis added).

3 Qwest Corp. v. FCC, 258 F.3d 1191, 1200 (10th Cir. 2001). Section 254(b)(7) also
authorizes the Commission to base its universal service policies on “additional principles,” one
of which certainly could be to implement a comprehensive universal service program to fund
mobile and broadband services. See, e.g., Federal-State Joint Board on Universal Service, First
Report and Order, 12 FCC Rcd 8776 (11 46-55) (1997) (adopting the principle of competitive
neutrality under its § 254(b)(7) authority) (“First Report and Order”), as corrected by Federal-
State Joint Board on Universal Service, Erratum, CC Docket No. 96-45, D.A. 97-157 (June 4,
1997),a f f * d revemsed ip @ant remanded in part sub nom. Texas Office of Pub. Util.
Counsel v. FCC, 183 F.3d 393 (5th Cir. 1999).

[ See Free Press Comments at 25 (quoting 47 U.S.C. § 254(c)(1)); see also Center for
Media Justice et al. Comments at 8.

& CTIA Comments at 51; see also AT&T Comments at 23.
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in telecommunications and information technologies and services” as well as the fact that section

»’® the Commission would appear to have the

254 repeatedly references “information services,
discretion to repurpose the universal service fund for broadband support.”’

In any event, section 254 is hardly “a model of clarity.””® At worst, section 254 is
ambiguous regarding whether universal service support is limited to telecommunications
services. Accordingly, a reviewing court would defer to the Commission’s decision to interpret
section 254 as authorizing the use of universal service to support broadband because such an
interpretation would be “based on a permissible construction of the statute,” given that section
254 repeatedly refers to “information services.”"

In addition to universal service reform, one of the Plan’s most important

recommendations is that the Commission allocate additional spectrum for wireless offerings.®

And it is undisputed that the FCC has authority to take this action. Title 11l of the Act broadly

e See 47 U.S.C. § 254(b)(2) (providing that “access to advanced telecommunications

services and information services should be provided in all regions of the Nation™); id. §
254(b)(3) (providing that “[c]onsumers in all regions of the Nation... should have access to
telecommunications and information services, including interexchange services and advanced
telecommunications and information services”).

7 See, e.g., 47 U.S.C. § 254(c)(2) (authorizing the Joint Board to “recommend to the
Commission modifications in the definition of the services that are supported by Federal
universal service support mechanisms”). Section 254(e) also does not stand as a barrier to the
Commission’s repurposing universal service subsidies to support broadband. Although section
254(e) states that “only an eligible telecommunications carrier ... shall be eligible to receive
specific Federal universal service support,” 47 U.S.C. § 254(e), the Commission previously has
construed similar language in section 254(h) to authorize non-telecommunications carriers to
receive universal service subsidies. First Report & Order 1 439 (construing § 254(h)(1)(B) as
authorizing the Commission to support services provided by non-telecommunications providers
even though § 254(h) itself is entitled “Telecommunications Services for Certain Providers” and
the provision only expressly authorizes payment to “telecommunications carriers”).

8 AT&T Corp. v. lowa Utils. Bd., 525 U.S. 366, 397 (1999).

9 See, e.g., Covad,460dBub28r5374¢D.C. Gra2006) (quoting C C
Chevron USA v. NRDC Inc., 467 U.S. 837, 842-42 (1984)).

8 See National Broadband Plan at ch. 5.
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authorizes the Commission to allocate spectrum, assign bands of frequencies, grant wireless
licenses, and auction spectrum.®! Thus, there is no need to reclassify broadband to achieve this
key broadband recommendation.

Commenters also agree that there is no need for the Commission to undertake its
proposed Third Way for the purpose of achieving the other goals identified in the National
Broadband Plan.®* As a threshold matter, commenters have noted that numerous National
Broadband Plan recommendations require action by entities other than the FCC,* and the
authority of those bodies to act has not been affected by Comcast. Indeed, the Plan states that
only half of its recommendations are for the FCC, “[t]he remaining half of the recommendations
are offered to the Executive Branch, Congress and state and local governments.”84 Moreover,
the Plan recognizes that implementation of its recommendations requires action by “[i]ndustry
[and] non-profits.” Again, Comcast does nothing to undermine or call into question the ability of
those groups to implement the Plan’s recommendations. Thus, regulatory proponents’ broad
assertions about our inability to achieve the National Broadband Plan’s goals are not only based
on a misreading of Comcast, but they are also based on a misunderstanding of how the Plan is to

be implemented and what groups must act to attain its goals.

81 See, e.g., 47 U.S.C. §§ 303, 307, 309.
82 See CTIA Comments at 53-54; see also National Organizations’ Comments at 16-28;
Independent Telephone and Telecommunications Alliance Comments at 16-20; USTelecom
Comments at 69; Verizon Comments at 24-26; AT&T Comments at 27-39.

8 See, e.g., AT&T Comments at 29-30 (discussing the role the FTC can play in helping
implement the National Broadband Plan); see also Verizon Comments at 25 (discussing the
FTC’s jurisdiction).

84 National Broadband Plan at xv.
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As commenters agree,® the FCC, working in conjunction with industry and other
government agencies as necessary, currently has the authority it needs to ensure broadband
consumers’ privacy and disability access rights and to protect public safety interests. This is
particularly true with respect to consumers of wireless broadband Internet access services
because the highly competitive nature of the industry is ensuring that consumers’ rights are
protected and that their interests remain front and center.

To the extent any additional FCC regulation is necessary to achieve the Plan’s goals, the
Commission can take action consistent with the legal principles recognized in Comcast. The
Comcast decision merely requires that the Commission, just as it did when it successfully
extended disability and consumer privacy protections to users of interconnected VolP
offerings,® identify a statutorily-mandated responsibility and explain how the regulation of
broadband would be reasonably ancillary to the Commission’s effective performance of that
responsibility and to support that explanation with record evidence. Doing so would be
completely consistent with Comcast and the longstanding Supreme Court precedent that
Comcast interpreted, and it would avoid the serious policy and legal problems associated with
attempting to regulate broadband transmission under Title 11.2” The comments submitted by

advocates of reclassification do not offer a valid basis for reaching a contrary conclusion.

8 See CTIA Comments at 53-54; see also National Organizations’ Comments at 16-28;

Independent Telephone and Telecommunications Alliance Comments at 16-20; USTelecom
Comments at 69; Verizon Comments at 24-26; AT&T Comments at 27-39.

8 See IP-Enabled Services, Report and Order, 22 FCC Red 11275 (11 21-24) (2007);

Implementation of the Telecommunications Act of 1996; Tel ecommuni cati ons Car
Customer Proprietary Network Information and Other Customer Information, Report and Order

and Further Notice of Proposed Rulemaking, 22 FCC Rcd 6927 (2007), petition for review

denied NCTA v. FCC, 555 F.3d 996 (D.C. Cir. 2009).

87 See, e.g., USTelecom Comments at 73-79.
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Finally, some proponents of increased regulation have suggested that a Title 11
classification is necessary after Comcast because, in their view, if the FCC retains its current
framework, the Commission would “face dramatic litigation risk” and would have to provide an
adequate justification in any case where its legal authority over broadband is challenged.®
However, as the comments in this proceeding show, the ultimate litigation risk is in the
Commission’s proposed dramatic reversal of its classification of broadband for the admitted
purpose of generating for itself the fullest possible amount of statutory authority to pursue its
regulatory agenda® Moreover, reclassifying broadband would not free the Commission of its
ultimate obligation to provide an adequate legal justification for its decisions, as some have
suggested. Even under a Title Il regime, fundamental principles of administrative law would
require the Commission to adequately explain its decision in a particular order, including its
authority to act, when it is challenged. Thus, these contentions provide no basis for concluding
that Comcast requires the FCC to reclassify broadband. Nor, even if they were correct, would

this allow the Commission to arrogate to itself authority over broadband that it does not have.

88 See Free Press Comments at 31; see also Comments of Public Knowledge, GN Docket
No. 10-127, at 2 (July 15, 2010) (“Public Knowledge Comments™) (“[E]very regulatory action to
protect consumers, promote competition or provide affordability is only a poor justification away
from invalidation.”); Comments of the Open Internet Coalition, GN Docket No. 10-127, at 12-13
(July 15, 2010) (““Open Internet Coalition Comments™).

89 See, e.g., Comments of Alcatel-Lucent, GN Docket No. 10-127, at 12 (July 15, 2010)
(“Alcatel-Lucent Comments”) (“Contrary to claims that have been made on its behalf, the so-
called ‘third way’ is subject to more, not less, legal risk than the Commission’s current
framework for regulating broadband Internet service.”) (emphasis in original); see also
Comments of Samsung Telecommunications America, GN Docket No. 10-127, at 7 (July 15,
2010) (“Samsung Comments”) (“[The] Commission’s proposed alternative approaches . . .
portend a near absolute certainty of years of appellate litigation given the fundamental change to
the long-standing regulatory status of and impact on services.”).

29



V. THE COMMISSION’S PROVEN TITLE | APPROACH TO WIRELESS
BROADBAND INTERNET ACCESS CONTINUES TO BRING CONSUMERS
THE MOBILE WIRELESS BROADBAND SERVICES THEY DEMAND.

As CTIA observed in Section Il of these comments, the record in this proceeding is bereft
of a single wireless broadband market failure that would justify additional regulation. The
Commission’s Title I approach to wireless broadband has continued to deliver considerable
benefits to consumers. Title I’s light regulatory touch has “spurred broadband investment,
incentivizing a wide array of software application developers and device manufacturers to create
an enormous variety of innovative products and services, which in turn has spurred broadband
demand and facilitated a virtuous cycle of innovation.”*

CTIA’s filings with the Commission have previously put the spotlight on this virtuous
cycle of innovation, as well as the considerable competition in the wireless broadband
marketplace and the consumer-centric policies adopted by wireless carriers in response to
competition and consumer demand. In its comments filed in anticipation of the Commission’s
Fifteenth Competition Report, CTIA highlighted how the virtuous cycle of the wireless
ecosystem is competitive at all levels.”* Wireless providers continually invest capital in
deploying advanced networks and compete on network quality. These networks enable the
development of innovative devices, with hundreds of devices available in the U.S. with a diverse
array of features. These devices enable a robust and competitive marketplace for operating

systems and mobile applications, with more applications available to consumers each day

through more sources. The result is unprecedented demand for and adoption of wireless, and

% Comments of the Information Technology Industry Council, GN Docket No. 10-127, at 3
(July 15, 2010) (“ITIC Comments”).

o See CTIA 15th Competition Report Comments (incorporated herein by reference).
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intense competition among all players in the wireless system. The wireless industry has been a
world leader in competitiveness and innovation, and has spurred economic development and job
growth in the United States. All of this can be credited to an environment that allows market

forces, rather than regulation, to promote public benefit.
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and demand available

Advanced

Applications & networks
content are developed
are developed and deployed

Innovative
devices are
developed

Similarly, the record in this proceeding highlights the “vibrant, fierce, and flourishing”
competition in the wireless industry® and the considerable innovation and investment spurred by

this competition.*® This competition has meant that “wireless carriers have every incentive to

% See T-Mobile Comments at 10.
% Verizon Comments at 74 (“[ W]ireless services are subject to particularly intense and
continually growing competition, with ongoing investment and innovation that has brought
tremendous benefits to consumers.”). See also Sprint Nextel Comments at 20 (“To attract
subscribers, Sprint and many others are investing huge sums of both effort and treasure into
deploying next generation networks and devices. This retail competition and investment remains
the Commission’s best tool for promoting the development and adoption of mobile broadband.”);
MetroPCS Comments at 43 (“In short, the Internet has revolutionized everything from the way
that we stay at home to the way that we travel, and from the way that we interact with strangers
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ensure consumers have access to the lawful content and applications of their choice, the ability to
connect a wide variety of equipment to the network, and to serve consumers in a transparent and
non-discriminatory manner” as “unhappy customers vote with their feet.”** And as a result of
the Commission’s light regulatory touch, “consumer adoption of mobile broadband is on the
rise.”® Commenters also have noted the role played by wireless broadband — and the
Commission’s “hands-off” approach to it — in fostering social development and economic
growth, both in the United States® and around the world.®’ In the current economic
environment, it would be unwise for the Commission to take steps that would threaten the
well-documented economic benefits promoted by the wireless industry.

Because the existing regulatory regime has promoted considerable consumer benefit,
there is simply no basis for the Commission to reverse its finding that wireless broadband is a
Title I information service. The Commission should preserve this virtuous ecosystem rather than
pursue a solution in search of a problem that could undermine the great advances made by the

wireless industry.®

to the way that we interact with friends. All of these remarkable achievements occurred as a
result of — not despite — the Commission’s deregulatory regime.”).

9 Sprint Nextel Comments at 20.

% Id. at 5.
% Qualcomm Comments at 9 (“Given that the wireless industry has been and will continue
to be a key driver of U.S. economic growth, the FCC should not impose the proposed regulations
on wireless, especially when our economy is still recovering from a deep recession.”).

9 Comments of the GSM Association, GN Docket No. 10-127, at 2 (July 15, 2010)
(“GSMA Comments”) (“This ‘hands-off” approach has been highly influential internationally
and has helped spur technological innovation, economic growth, and social development
throughout the world.”).

% See, e.g., MetroPCS Comments at 15 (“MetroPCS believes that the Commission should
focus on how to promote additional competition in the market for broadband Internet service,
rather than how best regulate a smoothly-functioning market. To trot out an old saying, ‘if it
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In fact, the Commission takes a great risk by attempting to regulate one component of
such a highly interdependent ecosystem. Should the Commission move forward with Title Il
regulation, all participants in the ecosystem — not just the ones the Commission seeks to regulate
— will feel the consequences. The Commission must be wary of regulation that could begin “a
swift slide down a dangerous path full of unintended consequences.”® The Commission has
acknowledged the complexity of the wireless ecosystem, and altering the regulatory framework
for one area of the highly complex, interdependent wireless ecosystem could result in
unintended, negative policy consequences for the ecosystem as a whole. The Commission’s
proposed rules will have lasting impact beyond the network access providers: the impact will
extend, for example, to application providers and operating system developers, among others.

Just as the “positive network externalities associated with the Internet ensure that the
benefits of innovation at any point in the network redound in varying degrees to users at all

levels—network operators, applications providers, and customers alike”*

the negative
consequences that stem from the Commission’s proposed regulatory framework will stall

innovation at the network core and that will necessarily chill innovation at the edge, as upgrades

to advanced networks have driven innovation in handsets, applications, and operating systems.

ain’t broke, don’t fix it.” There simply is no reason for the Commission to overhaul its
regulatory treatment of broadband Internet, when that treatment has thus far led to unparalleled
market success. The type of reclassification that the Commission proposes in the NOI is a
solution in search of a problem.”); T-Mobile Comments at 14 (“The industry’s growth and
creativity have been fostered by the market-oriented and hands-off approach adopted by the
Commission in the past. There is simply no need to overlay more regulation or a Title 11
classification on an industry that already operates at this heightened level of competition.”).

9 MetroPCS Comments at 8.

1003 Gregory Sidak & David J. Teece, Innovation Spillove r s and the “Dirt Ro:
The Intellectual Bankruptcy of Banning Optional Transactions for Enhanced Delivery Over the
Internet, 6. J. of Competition Law & Econ. at 15-16 (forthcoming 2010), attached to AT&T Net

Neutrality Reply Comments.
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While Title 11 regulation could have negative effects flowing throughout the wireless
ecosystem, there is no guarantee that the Commission’s regulatory objectives will flow to the
ecosystem as a whole if it were to regulate wireless broadband Internet access in isolation. As a
result of the existing virtuous cycle of wireless innovation, consumers now have multiple points
of contact with the ecosystem depending on how they choose to make use of mobile broadband,
including direct interactions with applications developers, “app stores,” and handset
manufacturers. These entities are generally not Commission licensees and therefore fall outside
of the Commission’s subject matter jurisdiction.

As a result, the regulation of broadband Internet access providers would do nothing to
prevent anticompetitive or anti-consumer behavior by other parties involved in delivering
wireless broadband services, parties that have considerable interaction with wireless consumers.
This is illustrated, in fact, by the recent debate between Skype, a chief proponent of net neutrality
rules, and Fring, a competing application, which demonstrates that openness disputes are not

limited to scenarios involving broadband providers.*™

The Commission’s proposed Title 11
regulation “will fail to address a substantial a portion of the community of companies that can
and do influence the Internet. Regulating only a piece of the Internet would be a terrible
mistake, and will result in the Commission concocting a regulatory regime that chooses winners

and losers, rather than the marketplace.”102

101 See Matthew Lasar, Shades of irony? Skype blocks Frin

arstechnica.com (July 13, 2010), available at http://arstechnica.com/tech-
policy/news/2010/07/shades-of-irony-skype-blocks-fring-citing-misuse.ars.

102 MetroPCS Comments at 12.
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VI. APPLICATIONOFTITLE Il —-WHETHER IN WHOLE ORASPARTOF A
“THIRD WAY” - TO THE WIRELESS BROADBAND ECOSYSTEM IS POOR
PUBLIC POLICY.

The record developed in this and the Commission’s net neutrality proceeding makes clear
that there are no policy developments that “suggest a need to classify Internet connectivity as a
telecommunications service.”*® To the contrary, Title II regulation of “broadband Internet
connectivity service” would not “be consistent with [the Commission’s] goals of promoting
innovation and investment in broadband” and “would result in overregulation of a service that
has undergone rapid and generally beneficial development under [the Commission’s]
deregulatory approach.”® And, as stated above, Title Il regulation would be especially
inappropriate when applied to wireless broadband providers. As demonstrated by CTIA above in
Section 111, supra (as well as in other proceedings), the wireless broadband marketplace is highly
competitive and innovative, and has created substantial consumer and economic benefits.

Should the Commission proceed with its proposed approach, it will inject tremendous
uncertainty into the wireless broadband marketplace, chilling wireless investment and
innovation, and potentially sending the launch of innovative new products and service to other
countries to the detriment of the consumers that the Notice of Inquiry seeks to protect.

In essence, the Commission has proposed to disrupt the robust cycle of wireless
innovation and competition through the imposition of a regime that brings uncertainty to the
provision of broadband Internet access. This uncertainty, while damaging to both the wireless
and wireline broadband markets, would have a particularly negative impact in the wireless space.

It is without doubt that the U.S. mobile market has become the epicenter of network, handset,

103 Notice of Inquiry 1 52.

104 seeid.
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and application development and innovation, as well as the place where these new products are
launched. Whether or not one agrees with the degree of risk, there is no doubt that the
uncertainty will bring some risk. To risk this position of leadership, particularly as the Federal
government strives to improve our wireline broadband position among our peers around the
world, seems completely misguided.

Further, as CTIA and others have shown in various filings before the Commission,
wireless broadband providers are continually building out and upgrading their networks. As a
result, more than 98 percent of the United States population is being served by one or more
mobile broadband providers and more than 76 percent of the population is served by three or
more such providers.’® Further, wireless broadband providers are looking to deploy and expand
service to those limited areas of population that currently lack wireless broadband today, areas
that mobile wireless broadband is uniquely suited to serve. The wireless industry also is making
continued strides toward the deployment of 4G mobile broadband networks that will deliver
dramatically improved performance across the country.'®

CTIA agrees with Leap Wireless that “[n]ow more than ever, it is important for the
Commission to preserve a market-driven environment in which carriers generally have
incentives to continue to invest in their networks.”*" The Commission must not allow the
uncertainty inherent in its proposed regulatory framework to undermine innovation and

investment. Also, and as stated above in Section 111, key to wireless innovation is the certainty

105 see Implementation of Section 6002(b) of the Omnibus Budget Reconciliation Act of

1993, Annual Report and Analysis of Competitive Market Conditions with Respect to Mobile
Wireless, Including Commercial Mobile Services, Fourteenth Report, WT Docket No. 09-66 at 7
(May 20, 2010) (“Fourteenth Report™).

106 Seeid. 7 111-117.

107 Leap Comments at 7.
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that providers will be able to be creative in their service offerings as well as have the ability to
manage dynamically their networks to ensure quality service for all users.’® Network
management is essential to the provision of high-quality services that minimize latency and
protect users against harmful traffic or content. What the Commission has proposed would
greatly undermine wireless providers’ ability to innovate in this manner, as they would
constantly face the spectre of complaints under Sections 201, 202, or 208 of the Act and the
threat of protracted litigation.'®°

As CTIA noted in its initial Comments, the very prospect of Title Il regulation of wireless
broadband service would create the kind of regulatory uncertainty that is antithetical to
investment and innovation.*'®  As Citigroup’s Michael Rollins states, “certainty and visibility of

policy,” are “so important in telecom [because] these investments are very long term in

108 See also Reply Comments of CTIA — The Wireless Association, GN Docket 09-191, WC
Docket 07-52 (Apr. 26, 2010).

109 See 47 U.S.C. §8§ 201, 202, 208. See also, e.g., Verizon Comments at 12 (“The
Commission’s proposed approach would thus open the door to intrusive regulation and litigation
and leave extraordinary uncertainty in its wake. The result would be reduced investment and
innovation, lost jobs, and harm to the economy.”); Alcatel-Lucent Comments at 12; Comments
of Connect, GN Docket No. 10-127, at 2 (July 15, 2010) (“A major factor the Commission
should consider is the certain consequence that enacting a reclassification rule will prompt
protracted litigation. Ass the litigation lingers through the federal court system, probably
reaching the U.S. Supreme Court, investment and technology development stakeholders will not
have a fixed legal or policy framework upon which to build their innovation strategies.”); AT&T
Comments at 115-116 (“The NOI does not . . . propose to forbear from retail regulation under
sections 201 and 202. The Commission also does not propose to forbear from section 208.
Thus, Internet service providers would inevitably face numerous complaints brought by retail
and wholesale complainants alleging that those providers have engaged in ‘unjust,’
‘unreasonable,’ or ‘discriminatory’ behavior in violation of sections 201 and 202.”).

10 David C. McCourt, “The FCC vs. Broadband Investors: The Last Thing Internet
Entrepreneurs Need Is A New Period of Regulatory Uncertainty,” The Wall Street Journal (May
10, 2010); Stephanie Kirchgaessner, “Comcast Victory Thwarts FCC Plans,” Financial Times
(April 7, 2010) (noting that, according to Wall Street analysts, Title II regulation “would
‘broadly throw into question’ capital investment plans for all broadband service providers ... and
would result in a radical downsizing of their broadband investment plans to account for the
enormous regulatory uncertainty it would introduce”) available at
http://www.ft.com/cms/s/0/be1a9f9e-41d5-11df-865a-00144feabdc0.html?catid=351.
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111
nature.”

Investors “would be less willing to sink risk capital into broadband investments in an
environment where the Commission could find—without providing significant guidance, and
without precedent to limit its discretion—that the service in question is ‘discriminatory’ or
subject to rate regulation under sections 201 and 202.”**? With consumers turning to wireless
broadband at unprecedented rates, the Commission would cause great consumer harm by
implementing regulations that undermine investment in innovative networks and technologies.
Some participants in this proceeding have attempted to cast the Commission’s existing
Title | regime—not the proposed framework—as bringing uncertainty to the market.*** This
argument ignores the reality of the past five years of broadband regulation under Title Il and the
deregulation of wireless broadband for its entire existence. The enormous investment in wireless
broadband networks, together with the continuous innovation in handsets, applications, and
operating systems that have characterized the wireless ecosystem since its inception (and in the
past five years in particular) would not have taken place absent a regulatory environment that

inspired confidence by wireless providers and other players in the mobile broadband ecosystem.

It is clear then, that if the Commission wants to advance the policy goals of the National

11 Howard Buskirk, Regulatory Uncertainty Created by FCC Seen Limiting Network

Investment, COMMUNICATIONS DAILY (July 15, 2010).

1z AT&T Comments at 122.
13 See, e.g., Comments of Center for Media Justice et al Comments at 10 (“Under a Title I
regime, the Commission would have to justify its legal authority separately each time it takes any
action to implement the National Broadband Plan or protect users who purchase broadband
Internet connectivity services. As in the Comcast case, parties inevitably will challenge such
Commission action in court, leading to years of delay and uncertainty regarding the
Commission’s ability to implement the National Broadband Plan and protect Internet users.”).
See also Comments of DISH Network LLC, GN Docket No. 10-127, at 15 (July 15, 2010)
(“DISH Network Comments”) (“By contrast, new attempts to rely on Title I ancillary authority
will create continuing uncertainty, delay, and instability, which is counterproductive to a positive
investment climate and increases the risks that consumers and competitors will suffer.”).
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Broadband Plan, it must maintain a regulatory framework that allows continued flexibility to
innovate and certainty that promotes investment.
VIl. THE COMMISSION FACES STEEP AND INSURMOUNTABLE STATUTORY

AND PRECEDENTIAL HURDLES TO REVERSAL OF ITS CLASSIFICATION
OF WIRELESS BROADBAND INTERNET ACCESS SERVICES.

A. Reclassification of Broadband Under Title 11 Would Be Inconsistent With
Congress’s Mandate That the FCC Apply a Light Regulatory Touch to
Wireless and Broadband Internet Access Services,

As an administrative agency, the Commission is obligated to follow Congress’s statutory
mandates and must act in a manner that does not frustrate Congress’s intent.*** Thus, as it
considers how to proceed in this docket, the Commission should remain mindful of Congress’s
statutory directives. As is relevant here, Congress has clearly directed the Commission to take a
deregulatory and hands-off approach to both wireless providers and the Internet. And Congress
has—through section 332 of the Act—set a higher bar for common carrier regulation of wireless
services than it has for regulation of wireline services. This is a bar that the FCC cannot meet in
this case.

In 1993, Congress passed section 332 and explicitly directed the FCC to take a
deregulatory approach to the wireless industry.** Prior to 1993, the Commission heavily
regulated wireless providers, subjecting them to the same Title I1 common carrier regulations as

it applied to traditional wireline providers.™'® Congress specifically rejected that paradigm in

U4 See,eg,American Financi al 7675&d957j968¢05C. Girs1885)
(recognizing that the judiciary must “reject administrative agency actions which exceed the
agency’s statutory mandate or frustrate congressional intent”).

-}

115 See Omnibus Budget Reconciliation Act of 1993 (“OBRA-93"), Pub. L. No. 103-66, 107
Stat. 312 (1993); see also 47 U.S.C. § 332.

116 See Implementation of Sections 3(n) and 332 of the Communications Act, Second Report
and Order, 9 FCC Rcd 1411, 1414 (93) (1994) (“Second CMRS Report and Order”).
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1993—it “dramatically revise[d] the regulation of the wireless telecommunications indus‘[ry.”117

»18 The “overarching congressional

In the Commission’s own words, “the statutory plan is clear.
goal” was to “promot[e] opportunities for economic forces—not regulation—to shape the
development of the CMRS market.”™* Indeed, Congress specifically amended the Act to
implement its “general preference in favor of reliance on market forces rather than regulation,”120
which permitted the wireless market to develop subject only to the degree of regulation “for
which the Commission and the states could demonstrate a clear-cut need.”** Among other
things, Section 332 express states that the FCC should “reduce the regulatory burden upon
[certain] spectrum users” and that those wireless providers “shall not . . . be treated as a common
carrier for any purpose under this chapter.”*?* Not surprisingly, then, the FCC has interpreted

Congress’s deregulatory mandate as setting out a requirement that “regulatory authorit[ies] ‘clear

substantial hurdles”” before imposing requirements on the wireless industry.'?®

Y Cel l net Co nABGE, 148 B.3d 429, 438 (6th Qir..1998), a f fNo.LC-94-54,
199 WL 759700 (FCC Sept. 27, 1999).

118 Ppetition on Behalf of the State of Hawaii, Public Utility Commission, for Authority To
Extend Its Rate Regulation of Commercial Mobile Radio Services in the State of Hawaii, Report

and Order, 10 FCC Red 7872, 7874 (] 10) (1995) (“Hawaii R&O”™).

119 Implementation of Sections 3(n) and 332 of the Communications Act, Third Report and
Order, 9 FCC Rcd 7988, 8004 1 29 (1994).

120 Ppetition of New York State Public Service Commission To Extend Rate Regulation,
Report and Order, 10 FCC Rcd 8187, 8190 ({ 18) (1995).

12 Hawaii R&O, 10 FCC Rcd at 7874 (1 10).
122 47 U.S.C. §332(a)(2), (c)(2).
128 Ppetition of the Connecticut Department Public Utility Control To Regulate Control of the

Rates of Wholesale Cellular Service Providers in the State of Connecticut, 10 FCC Rcd 7025, (1
4) (1995) (“DPUC Connecticut™).
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In 1996, Congress further embraced deregulation of wireless services and the Internet.*?*

In particular, Congress recognized that the Internet was “flourish[ing] . . . with a minimum of
government regulation.”** And Congress enacted section 230(b), which specifically declared it
“the policy of the United States . . . to preserve the vibrant and competitive free market that
presently exists for the Internet . . . unfettered by Federal or State regulation.”?® The Supreme
Court found that, as a whole, the 1996 Act “was an unusually important legislative enactment . . .
[whose] primary purpose was to reduce regulation . .. .”**" Thus, the Communications Act
reflects a Congressional choice that the FCC apply a decidedly deregulatory approach to wireless
offerings and wireless broadband offerings in particular. However, as the record in this
proceeding shows, the FCC’s decision to classify broadband under Title II would subject
wireless broadband providers to heavy-handed regulations.’®® In this way, the FCC’s “second
way” and “third way” proposals would require the Commission to act contrary to its statutory
mandate. Indeed, the FCC already has taken the position before the Supreme Court that

subjecting broadband Internet access service to traditional common carrier regulation would be

124 See, e.g., Telecommunications Act of 1996, P.L. 104-104 at Preamble (stating that the
purpose of the Act was to “promote competition and reduce regulation in order to secure lower
prices and higher quality services for American telecommunications consumers and encourage
the rapid deployment of new telecommunications technologies™) (“1996 Act”); see also 47

U.S.C. § 230(b).

125 47 U.S.C. § 230(a)(4) (finding that the Internet was, even at that early stage,
“flourish[ing] . . . with a minimum of government regulation”).

126 47 U.S.C. § 230(b) (emphasis added).

127 Renov. ACLU, 521 U.S. 844, 857 (1997) (emphasis added) (quotation marks omitted).
The FCC itself has described the 1996 Act as “a clarion call for promoting competition and
reducing regulation in all markets when competitive conditions exist.” Brief for Respondents,
Orloff v. FCC, No. 02-1189, 2003 WL 25588065, at *28 (D.C. Cir. Jan. 21, 2003).

128 See, e.g., CTIA Comments at 31 (discussing how a Title II classification “would renege
on a commitment by the Commission that broadband Internet access services would be lightly
regulated under Title I”’); see also Verizon Comments at 12 (explaining that the “third way”
would “make heavy-handed regulation the default™).
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“impossible to square with the deregulatory purposes of the Telecommunications Act of
1996.7'%° The Commission used the word “impossible.” As such, FCC action to reclassify
broadband, using the Commission’s own words, would be “impossible” as it would be
inconsistent with Section 332, Section 230(b) and the general deregulatory purposes of the 1996
Act 130
B. The Commission Has Adhered to Congress’s Deregulatory Mandate By
Consistently Classifying Broadband as a Title | Information Service—

Commenters Provide 0074he FCC With No Lawful Basis For Departing
From This Precedent.

As discussed by numerous commenters, the FCC has adhered to Congress’ deregulatory
mandate through both Republican and Democrat-led Administrations, and it has consistently
determined that broadband Internet access services are Title | information services.** Starting
with the FCC’s 1998 Stevens Report and continuing through the FCC’s most recent decision in
2007, the Commission has objectively analyzed the statutory definitions of “information
services” and “telecommunications services” and carefully examined the facts surrounding the
manner in which the offering of broadband Internet access service is provided, and the

Commission has uniformly concluded that broadband is a Title I information service.*> One

129 gsee Reply Brief for the Federal Petitioners at 3-4, NTCA v. Brand X Internet Servs., 545
U.S. 967 (2005) (Nos. 04-277, 04-281) (available at 2005 WL 640965).

130 See,eg,Amer i can Fi nan ¢c767&Rd atDes (recagniziagsthatdhs s ' n
judiciary must “reject administrative agency actions which exceed the agency’s statutory

mandate or frustrate congressional intent”).

131 see CTIA Comments at 68-80; see also Time Warner Cable Inc. Comments at 6-7;
AT&T Comments at 5, 68; see also Letter from Seth P. Waxman, Counsel for United States
Telecom Association, to Julius Genachowski, Chairman, Federal Communications Commission,
GN Docket No. 09-51 & WC Docket No. 07- 52, at 1 (filed Apr. 28, 2010) (“USTA Letter”)

132 see Federal-State Joint Board on Universal Service, Report to Congress, 13 FCC Rcd
11501, 11536 ( 73) (1998) (“Stevens Report”) (“We find that Internet access services are
appropriately classed as information, rather than telecommunications, services. Internet access
providers do not offer a pure transmission path; they combine computer processing, information
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year later, in a speech before the Federal Communications Bar Association, Chairman Kennard
laid the groundwork for the successful deregulatory regime that has governed broadband Internet
access services for more than a decade:

If we've learned anything about the Internet in government over the last 15 years,
it's that it thrived quite nicely without the intervention of government. In fact, the
best decision government ever made with respect to the Internet was the decision
that the FCC made 15 years ago NOT to impose regulation on it. This was not a
dodge; it was a decision NOT to act. It was intentional restraint born of humility.
Humility that we can't predict where this market is going. . . . In a market
developing at these speeds, the FCC must follow a piece of advice as old as
West(igg Civilization itself: first, do no harm. Call it a high-tech Hippocratic
Oath.

provision, and other computer-mediated offerings with data transport.”); Inquiry Concerning
High-Speed Access to the Internet Over Cable and Other Facilities, Declaratory Ruling and
Notice of Proposed Rulemaking, 17 FCC Rcd 4798, 4802 (9 7) (2002) (“Cable Modem
Declaratory Ruling”) (classifying cable modem service as an interstate information service,
which includes no separate offering of a telecommunications service); Appropriate Framework
for Broadband Access to the Internet over Wireline Facilities, Report and Order and Notice of
Proposed Rulemaking, 20 FCC Rcd 14853 14910-11 (9 104) (2005) (“Wireline Broadband
Order”) (finding that the transmission capability of wireline broadband Internet access “is part
and parcel of, and integral to, the Internet access service capabilities” and therefore that wireline
broadband Internet access service does not include the provision of a telecommunications service
totheenduser);Uni t ed Power Line Council’> s Petition f
Classification of Broadband over Power Line Internet Access Service as an Information Service,
Memorandum Opinion and Order, 21 FCC Rcd 13281, 13289 (Y 14) (2006) (“Broadband Over
Power Line Order”) (finding that the transmission component underlying BPL-enabled Internet
access service is not a separate “telecommunication service” because an “end user subscribing to
BPL-enabled Internet access service expects to receive (and pay for) a finished, functionally
integrated service that provides access to the Internet, rather than receive (and pay for) two
distinct services - Internet access service and a distinct transmission service”); Appropriate
Regulatory Treatment for Broadband Access to the Internet Over Wireless Networks,
Declaratory Ruling, 22 FCC Rcd 5901, 5913 (9 31) (2007) (“Wireless Broadband Internet

Ac cess (QPW]dfmmd that)an end user subscribing to wireless broadband Internet access
service expects to receive (and pay for) a finished, functionally integrated service that provides
access to the Internet, rather than receive (and pay for) two distinct services - Internet access
service and a distinct transmission service.”).

133 William Kennard, Chairman, FCC, Speech before NCTA, The Road Not Taken: Building
a Broadband Future for America (June 15, 1999), available at
http://www.fcc.gov/Speeches/Kennard/spwek921.html.
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Since then, every time the FCC’s decisions have been subject to appellate review (including by
the Supreme Court in Brand X), the agency’s findings and determinations of the classification of
broadband have been affirmed.***

Moreover, case law is clear that “an agency may not repudiate precedent simply to
conform with a shifting political mood.”*** “While an agency may properly rely on an
‘incumbent administration’s views of wise policy to inform its judgments’ . . . it may not
casually substitute those considerations for a rational evaluation of the merit and efficacy of its
policies.”** But that is what the Commission would be doing here if it reversed its prior
broadband classification decisions. The agency would be reclassifying broadband and reversing
prior factual findings based on its desire to create its own legal authority over broadband in
contradiction of the plain reading of the Act. **" Such a response to unfounded concerns about
the scope of Comcast would not be supported by the facts or the law and thus would be
unsustainable on appeal.

As the comments submitted in this proceeding confirm, nothing has changed since the

FCC’s classification decisions that could justify the agency’s decision to reverse course and

13 See Brand X, 545 U.S. 967 (2005) (affirming the FCC’s Cable Modem Declaratory
Ruling); see also Time Warner Telecom, Inc. v. FCC, 507 F.3d 205 (3d Cir. 2007) (affirming the
FCC’s Wireline Broadband Order).

135 National Black Media Coalition v. FCC, 775 F.2d 342, 356 n.17 (D.C. Cir. 1985).

138 |d. (first emphasis added in original, second emphasis in original) (quoting Chevron,
U.S.A,, Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 865 (1984)).

137 Pharmaceutical Research & Mfrs. of Am. v. Thompson, 251 F.3d 219, 224 (D.C. Cir.
2001) (reviewing courts should employ all “traditional tools of statutory interpretation,”
including “text, structure, purpose, and legislative history” to construe statutory text); Arizona
Pub. Serv. Co. v. EPA, 211 F.3d 1280, 1287 (D.C. Cir. 2000) (reviewing courts must “exhaust[]
traditional tools of statutory construction”); see also Zemel v. Rusk, 381 U.S. 1, 11 (1965)
(Congress’s failure to revise a statute in face of a long-standing administrative interpretation is
“persuasive evidence that that interpretation is the one intended by Congress”).
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reach contrary factual and legal determinations today.**® Indeed, the facts developed in this
proceeding show that the FCC’s prior determinations were correct. Especially with respect to
wireless broadband offerings, it is even more clear today than when the FCC adopted the
Wireless Broadband Order that broadband is a single, integrated offering without a separate
transmission component.*®

Even though nothing has changed that would augur in favor of reclassification, some
regulatory proponents have seized onto the Supreme Court’s Fox decision and suggested that the
FCC has carte blanche to reverse course, reclassify broadband, and then use its new Title 11
authority to pursue a regulatory agenda.’*® Indeed, Free Press states that “Fox affirms the
conclusion that changes in agency policy receive the same deference accorded to an initial policy

59141

determination. Free Press’s assertion and its reading of Fox is plainly incorrect. In fact, as

explained in CTIA’s opening comments, Fox makes clear that the FCC would face a heavy—and

138 See, e.g., Verizon Comments at 46-55; see also NCTA Comments at 8-21.

139 See CTIA Comments at 64-66 (discussing the close integration between the transport and
information processing functions of Internet access service); see also MetroPCS Comments at
20-24 (“[N]othing about the [broadband] service has changed that would in any way justify
altering its regulatory classification.”); see also Letter from National Cable &
Telecommunications Association, CTIA—The Wireless Association®, United States Telecom
Association, Telecommunications Industry Association, Independent Telephone and
Telecommunications Alliance, Verizon, AT&T Inc., Time Warner Cable, and Qwest to
Chairman Julius Genachowski, FCC, GN Docket No. 09-191 (filed Feb. 22, 2010) (“First
Industry Title Il Letter”) (“Broadband Internet access services are, if anything, even more
integrated with enhanced functionality today.” (a copy of the First Industry Title Il Letter was
included in this docket as Exhibit A to AT&T’s comments)); see also Alcatel-Lucent Comments
at 6 (“[Clonsumers and businesses purchase an integrated Internet service offering, not separate
or stand alone transmission and Internet access capabilities as envisioned by the regulatory
separation in the NOL.” (citation omitted)).

140
16.

141

See, e.g., Free Press Comments at 107; Center for Media Justice et al. Comments at 15-

Free Press Comments at 107.
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in this case insurmountable—burden under the APA if it attempted to reverse its prior
classification decisions.

As discussed in CTIA’s comments,"*? Fox did not hold that an agency’s change in policy
will receive the same deference accorded the initial administrative determination. Rather, Fox
rejected the broad proposition that agency reversals of course must always satisfy a heightened
burden,*® but the Supreme Court held that there are at least two circumstances when an agency’s
decision to depart from precedent would require it to “provide a more detailed justification than
what would suffice for a new policy created on a blank slate.”*** Under Fox, the agency “must”
satisfy a heightened burden when either: (1) “its new policy rests upon factual findings that
contradict those which underlay its prior policy;” or (2) “when its prior policy has engendered
serious reliance interests that must be taken into account.”* Despite the wide berth the Fox
case gives to an administrative agency to change its mind, here, as numerous commenters have
agreed,**® both of the Fox circumstances are present.

First, the record in this proceeding shows that the FCC’s decision to reverse its prior
classification decisions would implicate serious reliance interests. In its comments, Free Press

attempts to avoid Fox’s heightened burden by contending that Title II classification would not

142 CTIA Comments at 70-79.

15 FCCv. Fox Television Stations, Inc., 129 S.Ct. 1800, 1810 (2009) (“We find no basis in
the Administrative Procedure Act or in our opinions for a requirement that all agency change be
subjected to more searching review.”).

14 Fox, 129 S.Ct. at 1811.

> Fox, 129 S.Ct. at 1811.

146 See, e.g., Alcatel-Lucent Comments at 12-13 (“[B]oth of these circumstances [identified

by Fox] apply here.”); USTelecom Comments at 49-59; NCTA Comments at 7-8; Verizon at 31-
33; AT&T Comments at 80-82.
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implicate serious reliance interests.**” As discussed above, this assertion is contrary to the facts
in the record. As CTIA discussed in its initial comments, not only have parties relied on the
existing classification of broadband Internet access, but the Commission affirmatively invited

them to do so.®

Indeed, the record shows that “the industry has invested hundreds of billions of
dollars of private capital in reliance on those determinations.”**® And, as AT&T explained in its
comments, the reliance interests engendered by the FCC’s classification decisions are even
stronger in the wireless context because of the capital wireless providers have invested obtaining
spectrum at auction.™

Moreover, Free Press’s argument on this score is simply an effort to read the reliance
interest prong of Fox out of the Supreme Court’s decision, which it cannot do. Free Press is
contending that reliance interests are not at stake here because broadband providers “should have
realized that the 2002 decision and subsequent decisions were not necessarily permanent.”*>*
But this is true of all federal regulatory decisions—they are all subject to change in one way or
another. Under Free Press’s view, there could never by a reliance interest when a regulated
entity acts based on an existing regulatory scheme. However, this position cannot be squared

with Fox, which, as noted, clearly recognized that entities can have serious reliance interests that

would be upset by a change in an administrative agency’s position, or, in this case, with the

147 See Free Press Comments at 128-30 (contending that “a move to classify broadband

Internet connectivity as a Title II service does not implicate ‘serious reliance interests’”).

148 CTIA Comments at 75-77 (discussing the billions of dollars spent at auction for spectrum

and how the FCC’s Title I classification decisions expressly invited and spurred broadband
providers to invest in reliance on those decisions).

149 \erizon Comments at 6.

10 gee AT&T Comments at 111.

151 Free Press Comments at 129.
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FCC’s invitation to wireless providers to invest in reliance on the Commission’s decision.’ In

fact, in the Commission’s Order clarifying that wireless broadband is an information service
found that “[t]hrough this classification, we provide the regulatory certainty needed to help spur
growth and deployment of these services.”**

Second, it appears that there is unanimous agreement in the record that the FCC’s
decision to reverse course would trigger heightened review under Fox because the agency’s
decision would rest on factual findings that contradict those it reached in its four classification
decisions. In particular, to reclassify broadband, the FCC would have to make the counterfactual
determination that the transmission components of broadband Internet access services are not
functionally integrated with information service offerings and that the transmission components
are offered separately. Doing so would require the Commission to confront and contradict the
factual findings it made in its four prior classification decisions, which are findings that the
Supreme Court affirmed in Brand X.*>* Putting aside that the FCC could not lawfully make such

factual determinations,™ any such decision would subject the FCC to heightened review under

Fox.

152 gee Fox, 129 S.Ct. at 1811.

1% Wireless Broadband Internet Access Order, 22 FCC Red 5901 ( 27).
154 See, e.g., Verizon Comments at 41 (“The factual findings necessary to reach this
conclusion would be flatly inconsistent with the factual assertions that Commission counsel
made to the Supreme Court in Brand X.”); see also Alcatel-Lucent Comments at 13.

155 See CTIA Comments at 64 (“Th[e] integration between the transport and information
processing functions of Internet access has previously been addressed, by both the Commission
and the Supreme Court. In Brand X the Supreme Court upheld the Commission’s determination
that Internet access service is an integrated offering, not an information service and a separate
telecommunications service.”); see also Verizon and Verizon Wireless Comments at 55 (“The
facts establish that broadband Internet access service continues to be an integrated information
service.”); see also AT&T Comments at 70 (“The Commission could not reasonably reverse
course now unless it could somehow find that, in the three years since its last order on this topic,
broadband Internet access providers have suddenly stopped providing a functionally integrated

48



Indeed, Free Press and other proponents of reclassification readily acknowledge that the
FCC would have to make new factual determinations that contradict the Commission’s prior
findings if the agency were to reclassify broadband Internet access service.™®® While these
commenters erroneously contend that the changed circumstances they point to would justify a
decision to reclassify broadband,™’ they miss the import of their positions on the applicable
standard of review. As noted, Fox requires the FCC to meet a heightened burden if its decision
to reverse course rests on factual findings that conflict with those it made in its earlier
classification decisions.™®® Thus, even under the views expressed by entities that support the

FCC’s Third Way, the Commission will confront a heightened burden on appeal. As CTIA and

combination of transmission and data-processing functions when they offer broadband Internet
access to consumers. But the Commission could not credibly make such a finding because there
has been, in fact, no such change in the way such services are offered to consumers.”); id. at 80
(“Here, the Commission could not reclassify broadband Internet access services without . . .
“contradict[ing]” the still-unchanged facts (such as the integrated and pervasive use of DNS
look-up) that it and the Supreme Court have correctly deemed sufficient to characterize
broadband Internet access as a unitary ‘information service[.]’”).

156 See Free Press Comments at 108 (discussing certain “factual findings” Free Press
believes the FCC reached in its 2002, 2005, and 2007 classification decisions that Free Press
believes are no long valid); Center for Media Justice et al. Comments at 15 (contending that the
Commission should conclude that a different set of facts apply today than when it initially
classified broadband); see also Center for Democracy and Technology Comments at 7
(contending that the FCC should reach different factual findings today than when it classified
broadband under Title I); see also DISH Network Comments at 4-11 (identifying the new factual
determinations Dish believes the FCC would need to make to reclassify broadband).

17 See Free Press Comments at 108; Center for Media Justice et al. Comments at 15; Center
for Democracy and Technology Comments at 7. As noted above, these commenters are wrong
as a factual matter when they assert that circumstances have changed since the FCC’s
classification decisions in any way that would support a decision to reclassify broadband. But
CTIA agrees that the FCC would have to make factual determinations that contradict the
agency’s prior findings if it were to classify broadband as a Title II telecommunications service.
See, e.g., CTIA Comments at 77-79 (establishing that Title 11 regulation of broadband would
require the FCC to reverse its prior factual determinations).

18 Fox, 129 S.Ct. at 1811.
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other commenters explained in the opening round of comments, this is not a burden that the FCC
can satisfy. ™

Moreover, the FCC’s prior classification decisions are not the only orders that the FCC
would have to turn heel on to classify broadband under Title II. The FCC’s decision in the 700
MHz proceeding further underscores the unlawfulness of an FCC decision to subject wireless
broadband offerings to regulation as Title |1 telecommunications services.™®® In the 700 MHz
Order, the FCC applied “a new regulatory model” to the Upper 700 MHz C Block by imposing
certain “open access” license conditions on that spectrum.*® Significantly, however, the FCC
expressly declined “to impose the[] same principles or other openness obligations broadly” to

162

other portions of the wireless spectrum.™ The FCC determined that it could not “rule out the

possibility that such a requirement may have unanticipated drawbacks.”®® For that reason, the
FCC concluded that it was “appropriate to impose the open platform requirement only on a

164

limited basis” on C Block spectrum.™™" The Commission committed that it would “allow both

the Commission and industry to observe the real-world effects of such a requirement” before

159 See CTIA Comments at 75-80 (explaining that the FCC’s decision to reclassify

broadband could not withstand heightened scrutiny); see also Verizon Comments at 29-34;
AT&T Comments at 80-82.

160 gee Service Rules for the 698-746, 747-762 and 777-792 MHz Bands, Second Report and
Order, 22 FCC Red 15289 (2007) (700 MHz Order”).

161 700 MHz Order, 22 FCC Rcd at 15364 ( 204).
162 |d. at 15364 (1 205).

163 Id

164 Id
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extending open access type conditions more broadly to other portions of the wireless
spectrum.'®

At this point in time, neither the Commission nor industry have had an opportunity to
observe the real-world effects of the FCC’s C Block experiment because services have not yet
been deployed over that spectrum. Thus, to reclassify wireless broadband, the FCC would have
to renege on the considered commitment it made in the 700 MHz Order. Subjecting all wireless
broadband providers to Title 11 regulation would have the effect of extending the C Block open
access conditions across all wireless spectrum before the real-world effects of that obligation
have been observed. Therefore, any FCC decision to reclassify broadband would be arbitrary
and capricious because it would require the Commission to depart without adequate justification
from the 700 MHz Order in addition to its prior classification decisions.

C. The Record Is Devoid of Any Evidence—L et Alone Substantial Evidence—

That Would Justify a Decision to Reclassify Wireless Broadband Internet
Access

In addition to the hurdles the FCC would face if it attempted to depart from its
precedents, the Commission cannot rely on predictions of future harm to justify a decision to
reverse course and subject wireless broadband to Title Il regulation. As discussed in Part 11
supra, despite thousands of comments in this and other proceedings, the administrative record is
bereft of a single wireless broadband market failure that would justify additional regulation on
the wireless industry. As described above, the predictions of harm made by some wireless
industry critics have been completely inaccurate and belied by the facts and pro-consumer

benefits that wireless offerings—operating under a light touch regime—continue to produce.

165 Id
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Moreover, theoretical claims of harm and future market failure do not provide a legal
basis for regulating a highly competitive and innovative wireless market. The APA prohibits the
Commission from adopting new regulations unless its decision is supported by “substantial
evidence'®® because, as the D.C. Circuit has explained, “[a] regulation perfectly reasonable and
appropriate in the face of a given problem may be highly capricious if that problem does not

2167

exist. The “substantial evidence” threshold requires “more than a mere scintilla” of

168 . . . .
Rather, “substantial” evidence “means such relevant evidence as a reasonable mind

evidence.
might accept as adequate to support a conclusion.”®® When reviewing the factual basis for an
agency’s action under this standard, the “lodestar is the question whether the record as a whole

provides substantial evidence to support the agency action.”*’® As Justice Kennedy recently

explained in his concurring opinion in Fox, the APA requires that compelling evidence be

166 gee, e.g., Burlington Truck Lines, Inc. v. United States, 371 U.S. 156, 168 (1962) (“The
agency must make findings that support its decision, and those findings must be supported by
substantial evidence.”); Eagle Broad. Group, Ltd. v. FCC, 563 F.3d 543, 551 (D.C. Cir. 2009)
(noting the applicability of the substantial evidence standard to agency factfinding). As the
leading case on the APA’s standards of review emphasizes, the “arbitrary and capricious”
standard that governs the Commission’s actions here imposes the same burden with respect to
fact-finding as the APA’s “substantial evidence” standard. See As s’ n of Data Pr
Orgs., Inc. v. Bd. of Governors of the Fed. Reserve Sys., 745 F.2d 677, 683 (D.C. Cir. 1984)
(“[T]n their application to the requirement of factual support the substantial evidence test and the
arbitrary or capricious test are one and the same. The former is only a specific application of the
latter.... [The statutory provision setting forth ‘arbitrary and capricious’ test] enabl[es] the
courts to strike down, as arbitrary, agency action that is devoid of needed factual support.”).

¥ City of Chicago, |,45BF.2d%81,74F(P.@.Cir. Btl)seeralsoCo mm’ n
HBO v. FCC, 567 F.2d 9, 36 (D.C. Cir. 1977).

168 Universal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) (quotation marks omitted).

169 Id

170 Morall v. DEA, 412 F.3d 165, 178 (D.C. Cir. 2005) (emphasis in original); Safe
Extensions, Inc. v. FAA, 509 F.3d 593, 606 (D.C. Cir. 2007) (“In sum, because the agency’s
decision . . . finds no support in the evidence the agency considered, we find it arbitrary and
capricious.”). Indeed, the agency may not find substantial evidence for its position by focusing
solely on the evidence that supports its decision. See Lakeland Bus Lines, Inc. v. NLRB, 347
F.3d 955, 962 (D.C. Cir. 2003).
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offered by way of “discoveries in science,” “advances in technology,” or “a substantial body of

data and experience.” "

As discussed in CTIA’s opening comments, the most critical fact in the context of these
proceedings concerning the wireless broadband market is that, even in the absence of Title 11
status or any related regulation, there have never been allegations of the kind of harm that the net
neutrality rules are ostensibly meant to prevent.*’? Indeed, there is no actual evidence of such
harm, let alone substantial evidence. The Commission has conducted several proceedings, over
multiple years, in which it has invited comment on alleged failings in the broadband market.*"
Despite these invitations, the Notice of Inquiry and commenters fail to cite any consumer harm
resulting from the current regulatory approach to wireless broadband service. Moreover, as
noted in Section I11.B, supra, the empirical evidence demonstrates that wireless broadband
services are even more integrated today than they were at the time of the Commission initial

determination. Thus, the FCC would lack an adequate evidentiary basis to reclassify broadband

or impose onerous Title 11 regulations on wireless broadband offerings.

1 Fox, 129 S. Ct. at 1822-23 (Kennedy, J., concurring) (requiring “a more-reasoned

explanation” where “the reasons for a longstanding policy have been altered by discoveries in
science, advances in technology, or by any of the other forces at work in a dynamic society” and
“the agency may have a substantial body of data and experience that can shape and inform the
new rule”); id. at 1839 (Breyer, J., dissenting) (“But its failure to discuss this or any other such
evidence, while providing no empirical evidence at all that favors its position, must weaken the
logical force of its conclusion.”).

172 gee CTIA Comments at 83.

178 See, e.g., Broadband Industry Practices, Notice of Inquiry, 22 FCC Red 7894 (2007);
Comment Sought on Petition for Declaratory Ruling Regarding Internet Management Policies,
Public Notice, 23 FCC Rcd 340 (2008); Comment Sought on Petition for Rulemaking to
Establish Rules Governing Network Management Practices by Broadband Network Operators,
Public Notice, 23 FCC Rcd 343 (2008); A National Broadband Plan for Our Future, Notice of
Inquiry, 24 FCC Rcd 4342, 4357-59 {1 47-48 (2009).
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D. The FCC Cannot Rely On Title 111 to Make an End-Run Around The
Insurmountable Legal Hurdles Facing Its Reclassification Proposals.

The Notice of Inquiry and some proponents of regulation have suggested that the
Commission can avoid the insurmountable legal hurdles associated with classifying wireless
broadband as a Title 11 telecommunications service—but still impose the same types of Title 11
regulations on that offering—by exercising its Title |1l authority over spectrum licenses.'™ In
particular, the Notice of Inquiry suggests that various Title 11 provisions would provide the
Commission with the statutory authority it would need to achieve the same ends as
reclassification—namely, the ability to impose of heavy-handed, common carrier style
regulations on the provision of wireless broadband.'"

However, there is a clear statutory provision that precludes the Commission from using
Title 111 to make an end-run around the insurmountable problems associated with its proposals to
classify broadband under Title 1. Section 3(44) of the Act establishes that all
non-telecommunications service providers (including wireless broadband Internet access
providers) may be treated as a common carrier “only to the extent that it is engaged in providing

telecommunications services.”*”® Thus, the Commission would gain no headway by attempting

to rely on its Title I11 authority to impose the types of intrusive, common carrier regulations

174 See Notice of Inquiry 9 103 (“Several provisions of Title III of the Communications Act

provide the Commission authority to impose on spectrum licenses obligations that are in the
public interest.”); see also Free Press Comments at 41.

175 see Notice of Inquiry { 103 (citing sections 301, 303, 307, and 316 of the Act); see also
Free Press Comments at 41 (indicating that the Commission could impose the same types of
regulations that it imposes under, inter alia, sections 201 and 202 of the Act on wireless
broadband “based on its authority to regulate spectrum licensees under Title III of the
Communications Act”).

176 47 U.S.C. § 153(44) (emphasis added).
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contemplated by the Notice of Inquiry and the FCC’s Net Neutrality NPRM."" Regardless of
whether it attempts to use Title Il or Title 111, the FCC will still be forced to confront the
threshold legal hurdles discussed above, including whether wireless broadband Internet access
service is a telecommunications service and whether the FCC can reverse its prior determinations
on this score. As discussed above, the Commission cannot make the showing that is required to
clear these hurdles. Wireless broadband is not a telecommunications service because, among
other things, it does not contain a separate telecommunications service component,'’® and
commenters have not provided the Commission with a lawful basis for reaching a contrary
conclusion.” Thus, the section 3(44) of the Act prevents the Commission from applying Title II
to wireless broadband indirectly through Title I11.

E. Wireless Broadband Services Enjoy Additional Statutory Protection From

Onerous Common Carrier Regulation By Virtue Of Their Status As Private
Mobile Radio Services.

Even if the FCC were to act contrary to the facts and the law and classify broadband as a
telecommunications service, section 332(c)(2) would prevent the Commission from subjecting
wireless broadband Internet access to Title Il regulation.’®® As others have noted, wireless

broadband Internet access is a private mobile radio service (“PMRS”) because it is not

177 See Open Internet NPRM.
178 See CTIA Comments at 6, 44, 55 (confirming that the “degree of integration makes it
impossible to separate out the transmission component of wireless broadband service from the
data processing capabilities of the service™); id. at 61-66 (describing how the “close integration
of wireless devices and the transport and data processing functions these devices” renders it
“impractical, if not impossible, to separate the transmission component of a wireless broadband
offering”) see also MetroPCS Comments at 29-37 (discussing how “the telecommunications
component of the [broadband Internet access] service is entirely inseverable from the
information service component”).

179 see discussion Part VVI1.B supra (discussing how there is no lawful basis upon which the
Commission could reverse its prior classification decisions).

180 gee, e.g., Verizon Comments at 72-74; see also AT&T Comments at 112-14.
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interconnected with the PSTN. As such, wireless broadband Internet access cannot be classified
as a Title 11 telecommunications service because section 332 makes clear that the FCC lacks
authority to impose Title 11 regulation on PMRS offerings.

Under section 332(c)(2), Congress determined that PMRS providers shall not be
regulated under Title IT as common carriers. In particular, section 332(c)(2) states that “[a]
person engaged in the provision of a service that is a private mobile service shall not, insofar as
such person is so engaged, be treated as a common carrier for any purpose under this chapter.”*
The Act defines “private mobile service” (or “PMRS”) as “any mobile service . . . . that is not a
commercial mobile service or the functional equivalent of a commercial mobile service.”*® To
qualify as a commercial mobile service (or “CMRS”), the mobile offering must, inter alia,
“make[] interconnected service available.”*® And an offering makes “interconnected service”
available if it “is interconnected with the public switched network*® and “gives subscribers the
capability to communicate to or receive communication from all other users on the public
switched network.”®®

As the Commission has conclusively determined, mobile wireless broadband offerings
are PMRS because they are not interconnected with the PSTN. Indeed, in the Wireless

Broadband Order, the FCC expressly “conclude[d] that mobile wireless broadband Internet

access service does not meet the definition of ‘interconnected service’” because the offering does

181 47 U.S.C. §332(c)(2).

182 47 U.S.C. § 332(d)(3); see also See Cellnet, 149 F.3d at 433 (stating that “PMRS includes
all wireless services that do not meet the definition for CMRS”).

188 47U.S.C. §332(d)(1).
184 47 U.S.C. §332(d)(2).
18 47 C.F.R.§20.3.
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“not give subscribers the capability to communicate to or receive communications from all other
users on the public switched network.”*®® In other words, when the FCC determined that
wireless broadband Internet access is not an interconnected service, it left private mobile radio
service and information service as the only alternatives. Therefore, section 332(c)(2) bars the
FCC from imposing onerous common carrier regulations on wireless broadband offerings
because of their status as private mobile radio services.

F. The Commission Lacks Authority to Move Directly to a Declaratory Ruling.

In addition to the legal obstacles discussed above, the Commission cannot proceed
directly to a declaratory ruling in this docket as numerous commenters have discussed.®” Under
the APA, the agency would have to issue an NPRM and engage in a notice and comment
rulemaking before it could adopt either its “second way” or “third way” proposals. Unlike the
agency’s declaratory ruling in the Wireless Broadband Order—where the agency simply
clarified that wireless broadband is a Title I information service against the backdrop of prior
FCC decisions reaching similar conclusions with regard to other forms of broadband—the FCC’s
Title 11 proposals would require the FCC to dramatically change existing law, and it would
require the agency to do so in a manner that imposes obligations on broadband providers and has
other significant effects on private interests. From a procedural requirements point of view, then,
this docket is more akin to the FCC’s Wireline Broadband Order proceeding—where the FCC

issued a decision only after releasing an NPRM and following notice and comment rulemaking

18 Wireless Broadband Internet Access Order, 22 FCC Red at 5917 (f 45) (quotation marks
omitted) (emphasis in original).

187 See CTIA Comments at 85-88 (discussing how the APA restricts the FCC’s ability to act
without first initiating a rulemaking proceeding); Verizon Comments at 96-99; see also
American Cable Association Comments at 18-21 (stating that the FCC’s reclassification
proposals would change existing law in a way that would require the FCC to proceed by notice
and comment rulemaking); NCTA Comments at 27-30.
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procedures. For these reasons, the APA, applicable case law, and the FCC’s own rules and
decisions, prohibit the FCC from proceeding directly to a declaratory ruling.

The APA draws a distinction between agency decisions that make or change the law and
those that simply clarify existing legal obligations.*®® In general, when the Commission is
making law, it can only proceed by following the APA’s notice and comment rulemaking
requirements.’® However, when the agency is just clarifying existing legal obligations and
doing so in a manner that does not impose new obligations or produce other significant effects on
private interests, the Commission can issue a declaratory ruling without following those
procedural requirements.*®® In the Notice of Inquiry, the Commission concludes that it can
proceed directly to a declaratory ruling in this case without complying with APA notice and
comment requirements because its decision would merely “involve an interpretation of the

191 . ..
»191 The FCC’s conclusion is incorrect.

Communications Act.
To be sure, the APA and the Commission’s rules make clear that a declaratory ruling is

an appropriate procedural vehicle to clarify the law by “remov[ing] uncertainty.”*** Thus, it was

entirely proper for the FCC to proceed by declaratory ruling when it classified cable modem,

188 Seee.g., Sprint Corp. v. FCC, 315 F.3d 369, 374 (D.C. Cir. 2003) (discussing the
“distinction between rulemaking and a clarification of an existing rule”); see also 5 U.S.C. § 551.

189 gee, e.g., SBC Inc.v. FCC, 414 F.3d 486, 497-98 (D.C. Cir. 2005) (stating that agency
action is subject to notice and comment rulemaking procedures when it “work[s] substantive
changes in prior regulations, or create[s] new law, rights, or duties. . . . Furthermore, if an
agency’s present interpretation of a regulation is a fundamental modification of a previous
interpretation, the modification can only be made in accordance with the notice and comment
requirements of the APA.” (citations and quotation marks omitted)).

19 geeeg,Ameri can Hos p,b834K.8d403M 1047 (D.CBCar.WasH.

191 See Notice of Inquiry 1 29.

192 See 5 U.S.C. § 554(e) (stating that an agency, “in its sound discretion, may issue a
declaratory order to . . . remove uncertainty”); see also 47 C.F.R. § 1.2 (stating that the

Commission may issue a declaratory ruling to “remov[e] uncertainty”).
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wireless broadband, and BPL Internet access services as Title | information services.'® At the
time the FCC issued those decisions, the regulatory classification of those offerings had not been
determined by the Commission and the agency concluded that a declaratory ruling would remove
the uncertainty associated with their regulatory status.’®® The situation now is entirely different.
As a result of the FCC’s prior decisions, there is no uncertainty as to the regulatory classification
of broadband Internet access service—it is a Title | information service. All parties to this
proceeding, including the FCC, consider it a Title | service. Accordingly, the FCC cannot use a
declaratory ruling to adopt either its “second way” or “third way” proposals because there is no
uncertainty as to the regulatory classification of any of the broadband Internet access services
that are at issue in this docket.

Moreover, while the Notice of Inquiry suggests that a declaratory ruling would be
appropriate because the agency’s decision would merely “involve an interpretation of the

Communications Act,”195

it is clear that there is much more at stake—the FCC is proposing to
fundamentally alter the rules that govern the provision of broadband Internet access service. As

the D.C. Circuit has determined, “when an agency changes the rules of the game . . . more than a

198 See Wireless Broadband Internet Access Order, 22 FCC Rcd at 5902 ({ 2); Cable Modem
Declaratory Ruling, 17 FCC Rcd at 4800 (Y 1); Broadband Over Power Line Order, 21 FCC
Red at 13281 (1 2).

194 See Wireless Broadband Internet Access Order, 22 FCC Rcd at 5902 (1 2) (adopting a
declaratory ruling to “provide regulatory certainty regarding the classification of wireless
broadband Internet access service”); Cable Modem Declaratory Ruling, 17 FCC Rcd at 4800,
4855 (11 1, 114) (issuing a declaratory ruling regarding the classification of cable modem service
because “controversy has grown about its legal status under the Communications Act” and that
the FCC’s order has “sought to provide regulatory certainty for the emerging cable modem
service industry by resolving a nationwide controversy concerning the proper regulatory
classification of cable modem service under federal law”); Broadband Over Power Line Order,
21 FCC Rcd at 13281 (1 2) (classifying broadband over power line to “remove regulatory
uncertainty regarding the classification of this service”).

1% Notice of Inquiry at 729.
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clarification has occurred,” and the Commission must follow notice and comment rulemaking
procedures.™® In other words, APA rulemaking requirements must be followed when an agency
“grant[s] rights, impose[s] obligations, or produce[s] other significant effects on private
interests.”*" Those triggering conditions are present here. If the FCC adopts either of its
reclassification proposals, the FCC would be subjecting broadband Internet access service
providers to an assortment of new Title Il regulatory obligations that would significantly affect
the interests of broadband providers.'®®

In addition, the FCC cannot proceed directly to a declaratory ruling because the “second
way” and “third way” would require the Commission to undo the factual determinations it
reached when the agency classified broadband as a Title | offering—findings that were affirmed
by the Supreme Court in Brand X. As the D.C. Circuit has said, “a refusal to initiate a
rulemaking naturally sets off a special alert” when a change in existing law is sought “on the
basis of a radical change in its factual premises.”™* Ironically, the case on which the
Commission relies to justify its authority to move directly to a declaratory ruling explained that

“changes in fact and circumstance” are “exactly” what “notice and comment rulemaking is

1% gsprint Corp. v. FCC, 315 F.3d 369, 374 (D.C. Cir. 2003).

¥ American Hos p,834/&28d403h 1045 (D.CEC ir. ig8.
198 See CTIA Comments at 86 (establishing that the FCC’s Title II classification proposals
“would ‘impose obligations’ and have ‘other significant effects on private interests”); see also
Verizon Comments at 97 (“There can be no question that a decision to reclassify broadband
Internet access services as subject to Title Il common carriage regulation necessarily would
‘impose obligations’ and have ‘other significant effects on private interests.”””); NCTA
Comments at 29 (“There can be no question that the proposal to reverse course and find a
telecommunications services component would constitute the type of change that cannot be
accomplished through an interpretive rulemaking. A welter of new, heretofore inapplicable
regulatory obligations spring into being solely as a result of telecommunications services
classification[.]”).

199
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meant to inform.”?® Thus, if the Commission intends to continue to consider this ill-advised
change in classification of broadband, the Commission must do so only after issuing an NPRM
and engaging in a notice and comment rulemaking.

Indeed, despite the many other hurdles to the Commission’s proposed actions, should the
Commission unwisely proceed, the FCC’s Wireline Broadband Order provides the proper
procedural framework for proceeding in this docket. Unlike the three classification decisions
discussed above, the FCC issued an NPRM and followed notice and comment rulemaking
proceedings prior to issuing the Wireline Broadband Order.””* As here, when the FCC issued
the Wireline Broadband Order, it was not writing on a blank slate—the FCC had previously
addressed and determined the regulatory obligations that applied to certain wireline Internet
access providers.?®? Given the FCC’s then-applicable legal framework, there was not the same
type of uncertainty that existed when the FCC adopted the Cable Modem Declaratory Ruling, the
Wireless Broadband Order, and the Broadband Over Power Lines Order. Rather, because the
FCC had previously addressed the regulatory status of certain wireline Internet access offerings
and those entities were operating under an existing legal framework, the FCC’s Wireline
Broadband Order changed the obligations that applied to those providers and produced other
significant effects on private interests within the meaning of APA case law. Thus, the FCC
properly recognized that it had to proceed by way of notice and comment rulemaking

procedures. So too here. The FCC cannot adopt either its “second way” or “third way” proposal

2 Syncor I nt’'|,12Cle3d®,95 (D.C.Ci61087). al a

201 see Wireline Broadband Order, 20 FCC Rcd at 14859 (1 8).
202 gee Wireline Broadband Order, 20 FCC Rcd at 14866-75 ({1 21-40) (stating that
“[w]ireline broadband Internet access services provided by facilities-based carriers are currently

governed by rules established in the Commission’s Computer Inquiry proceedings” and
discussing the Title 11 obligations that then applied to those providers).
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without first following APA notice and comment rulemaking requirements because there is no
uncertainty about the regulatory classification of any broadband offering and because a
reclassification decision would impose new obligations on broadband providers who are
currently operating under an established legal framework.

G. If the FCC Reclassified Broadband, Its Decision Would Not Be Entitled to
ChevronDeference and Would Be Reversed.

In the opening round of comments, a number of parties explained that the FCC’s decision
to adopt either its “second way” or “third way” proposals would not be entitled to Chevron
deference.’®® The rationale underlying the Chevron doctrine is not that administrative agencies
are entitled to deference whenever a statute is found to be ambiguous—rather, the Chevron
doctrine is grounded in the premise that statutory interstices are evidence that Congress intended
to delegate the agency authority to make policy in a particular area.?®* As the Supreme Court has
stated, “[d]eference under Chevron to an agency’s construction of a statute that it administers i$
premised on the theory that a statute’s ambiguity constitutes an implicit delegation from
Congress to the agency to fill in the statutory gaps.”?®> That is not the case here.

It has been consistently recognized that Congress does not hide elephants in mouseholes,

and thus the Chevron doctrine does not apply when an agency is attempting to dramatically

203 gee, e.g., Verizon Comments at 34-38; see also USTelecom Comments at 65-67.

204 See, e.g., Gonzales v. Oregon, 546 U.S. 243, 258 (2006) (“Chevron deference . . . is not
accorded merely because the statute is ambiguous and an administrative official is involved. To
begin with, the rule must be promulgated pursuant to authority Congress has delegated to the
official.”); see also Letter from Seth P. Waxman, Counsel for United States Telecom
Association, to Julius Genachowski, Chairman, Federal Communications Commission, GN
Docket No. 09-51 & WC Docket No. 07- 52 (filed Apr. 28, 2010) (“USTA Letter”) (discussing
the doctrinal foundations of and limits on the Chevron doctrine (a copy of the USTA Letter was
included in this docket as Exhibit B to AT&T’s comments)).

205 FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 159 (2000).
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expand its regulatory authority instead of filling a gap left by Congress.?”® Thus, where agencies
cite supposed “ambiguities” in a statute to effectuate major shifts in federal policy or assert
aggressive new regulatory authority over broad subject areas, courts have refused deference on
the ground that the cited ambiguity cannot plausibly be thought to delegate such enormous
discretion to the agency.?”’

This is particularly so where the agency (as here) has previously represented that the

statute does not confer such authority on the agency.*®

The Commission’s proposed third way,
in which the Commission would impose common carriage regulation and then, perhaps, forbear
from the vast majority of Title Il stretches the meaning of the Act to the point of absurdity. In

interpreting the words of a statute, courts have “some ‘scope for adopting a restricted rather than

a literal or usual meaning of its words where acceptance of that meaning would lead to absurd

results ... or would thwart the obvious purpose of the statute.””?*® Here, it seems worth

206 See, Whi t man v. Am,>531TUS.W,KG8 (2eP1) &Gosgress, we have
held, does not alter the fundamental details of a regulatory scheme in vague terms or ancillary
provisions-it does not, one might say, hide elephants in mouseholes”); see also, e.g. Stephen
Breyer, Judicial Review of Questions of Law and Policy, 38 ADMIN. L. REv. 363, 370 (1986)
(“Congress is more likely to have focused upon, and answered, major questions, while leaving
interstitial matters to answer themselves in the course of the statute’s daily administration[.]”).

207 See, e.g., FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 159-60 (2000)
(denying to defer to an agency’s interpretation of the scope of its statutory jurisdiction where
such interpretation conflicts with the agency’s prior representations and would employ a
statutory ambiguity to “assert[] jurisdiction to regulate an industry constituting a significant
portion of the American economy’).

208 geeid.

209 Inre Trans Alaska Pipeline Rate Cases, 436 U.S. 631, 643 (1978) (quoting
Commissioner v. Brown, 380 U.S. 563, 571 (1965)); see also Nixon v. Mo. Mun. League, 541
U.S. 125, 138 (2004) (courts should not construe statutes in a manner that leads to absurd
results).
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mentioning that a need felt by the Commission to invoke forbearance authority suggests that
there is a problem, if not absurdity, with the agency’s new position.**°

Thus, given the FCC’s light regulatory touch mandate, see discussion Part VII.A supra,
and the Commission’s prior determinations that it lacks Title II authority over broadband, the
FCC’s contrary interpretation would not be entitled to Chevron deference and would be reversed

for the reasons discussed above.

219 This potential for an absurd reading of the Act was recognized by the Commission in its
Wireless Broadband Internet Access Order, 22 FCC Rcd 5901 (153).
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VI, CONCLUSION

The record developed in response to the Notice of Inquiry reaffirms the success of the
wireless industry and the grave harm that would befall it if the Commission proceeds down its
proposed path. Not only is the Commission’s proposed regulatory structure entirely ill-suited for
the vibrantly competitive wireless ecosystem, but its adoption would also violate the law. CTIA
urges the Commission to maintain the existing regulatory framework that has fostered today’s

highly innovative, competitive, and consumer-focused wireless broadband ecosystem.
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